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THIS FIFTH SUPPLEMENTAL AGREEMENT is dated 2 June 2017 and made

BETWEEN:

(1)

2)

NETWORK RAIL INFRASTRUCTURE LIMITED, a company registered in England under

number 2804587 having its registered office at 1 Eversholt Street, London, NW1 2DN

(“Network Rail"); and

DIRECT RAIL_SERVICES LIMITED, a company reglstered in England under- number

3020822, having its registered office at Herdus House, Westlake Science and Technology
Park: Moor Row, Cumbria, CA24-3HU (The “Train Operator”).

WHEREAS:

A)

(B)

The parties entered into a Track Access Contract (Freight Services) dated 8{-“ day

of January 2010 in a form approved by the Office of Rail and Road (*ORR")

pursuant to section 18 of the Act (which track access -contract as subsequently
amended is hereafter referred to as the “Contract”). :

The parties propose to enter into this Fifth Supplemental Agreement in order to.

vary the Contract as described below.

IT IS HEREBY AGREED as follows:

2.1

INTERPRETATION

In this Fifth-Supplemental Agreement:

(A)  Words and expressions defined in and rules of interpretation set out in the
Agreement shall have the same meaning and effect when used in this Fifth

‘Supplemental Agreement except where the context requires otherwise; and

(B) "Effective Date" means the date upon which the ORR issues its approval
pursuant to Section 22 of the Act of the terms of this-Fifth Supplemental
Agreement.

EFFECTIVE DATE AND TERM

The amendments to the Agreement as set out in this Fifth _Supp]emén‘ta!

Agreement shall have effect from the Effective Date and shall cease to have effect
when the Contract shall cease to have eifect.

AMENDMENTS TO THE CONTRACT

3.1 Paragraph 1 ‘Definitions’ of Schedule 7 of the Contract shall be amended to

include in the correct alphabetical order additional definitions as set out in
Appendix A.
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3.2 Paragraph 2.4 ‘Track Electricity Charge’ of Schedule 7 of the contract shall
be deleted in its entirety and replaced with the amended version as set out in
Appendix A.

4. GENERAL

The Contract,.as amended by this Supplemental Agreement, shall remain in full
force and effect in accordance with its terms, and during the period in which the
amendments made by this Supplemental Agreement are to have effect, all
references in the Contract to ‘the confract?, “herein”, *hereof’, “hereunder’ and:
other similar expressions shall, unless the context requires otherwise,_ be read and
construed as a reference to the Contract as amended. by this Fifth Supplemental
Agreement.

. THIRD PARTY RIGHTS:

No person who is not a party to this Supplemental Agreement shall have any right
under the Contracts (Rights of Third Parties} Act 1899 to enforce any term of this
Supplemental Agreement.

6. LAW

This Fifth Supplemental Agreement shall be governed by, construed and given
effect to in all respects in accordance with English Law.

7. COUNTERPARTS

This Fifth Supplemental Agreement may be executed in any number of
counterparts, each of which when executed and delivered shall constitute an
original, but all the ‘counterparts. shall together constitute but one and the same
documerit.
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IN WITNESS whereof the duly authorised representatives of Network Rail and the Train
Operator have executed this Fifth Supplemental Agreement on the date first above written.

Print name... ﬁbﬂ“ 'PLWMN

Duly authorised for and on behalf of
NETWORK RAIL INFRASTRUCTURE LIMITED

SIGNED by.

Print name...... C . Cg""‘"E‘U“? ...................

Duly authorised for and on behalf of
Direct Rail Services Limited
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Appendix A

Amendments to Schedule 7 Paragraph 1 (additional wording underlined for information in
this supplemental agreement only):

“Bimodal Electric Multiple Unit” means an electric multiple unit that is capable of drawing current
from the AC System and/or DC System and. in addition, being powered by an alternative source of
enerqy. including but not limited to diesel;

“Bimodal Locomotive” means a locomotive that is capable of drawing current from the AC
System and/or DC System and. in addition, being powered by an alternative source of energy,

including but not limited to diesel;

“Traction Electricity Usage Occurrence Data” means information as to when a Bimodal Electric

Multiple Unit or Bimodal Locomotive is either drawing current from the AC System and/or DC
System, or is being powered by an alternative source of energy.

“Traction-Train Compatible” means a situation in_which a Bimodal Electric Multiple Unit or
Bimodal Locomotive is located on Network with a system of electricity traction supply that the

Bimodal Electric Multiple Unit or Bimodal Locomotive is capable of drawing current from.

Amendments to paragraph 2.4 (additional wording underlined for information in this
supplemental agreement only):

24 Traction Electricity Charge

24.1 |If the Train Operator procures the supply of electricity from or through Network Rail
(whether as its agent or otherwise) for the purpose of running trains under this contract, the
Traction Electricity Charge in Relevant Year t shall be calculated in accordance with the
following formula:

Ei = Etmo * Etme * Eimuac * Eimunc

where:

Eirne means an amount calculated in accordance with paragraph 2.4.1.2
below;

Eime means an amount calculated in accordance with paragraph 2.4.1.3
below;

Eimuac means an amount calculated in accordance with paragraph
2.4.1.4(a) below; and

Eimuoc means an amount calculated in accordance with paragraph

2.4.1.4(b) below;

Circumstances in which calculation to be based on modelled data and circumstances in which
calculation to be based on metered data

2.4.1.1 Eyno shall be calculated in respect of all trains other than those identified in the table at

Appendix 3, and Eime, Eimuac and Einupc shall be calculated in respect of the trains identified
in the table at Appendix 3.
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Calculation of modelled consumption

7.4.1.2 Eime is derived from the following formula:

Etmo

where:

b3

E_ﬁ'ncg

z Etmag

means the summation across all Geographic Areas g, as appropriate;

is derived from the following formula:

Etinog = Z Cj @ E_F'gﬁ o Uk

where:

L

EFgt

UEig

means the summation. across all relevant train categories i (determined in
accordance with paragraph 2.4.1,1 above) and tariff bands j, as
appropriate;

means the modelled consumption rate

(a)  in kWh per electrified Train Mile in refation to-passenger electric
muliiple units {using the rate for the.relevant number of units}; and

(b} in kWh per electrified kgtm in_relation to locomative-hauled uhits
and all freight traffic,

for train category i-shown in the Traction Electricity Modelled Consumption
Rates List; .

means the charge for traction current (in pence per kWh) consumed by
raifway vehicles operated by or on behalf of the Train Operator in
Geographic Area g, in tariff band | and in Relevant Year t as agreed or
determined pursuant to paragraph 19 of the Traction Electricity Rules and

means the actual volume of usage (in electrified Vehicle Miles in relation to
passenger electric multiple units or glectrified kgtm in relation to locomotive
hauled units and all freight traffic), if- any, of trains operated by or on behalf

of the Train Operator in train category i;'in Geographic Area g, in tarlff band

jand in Relevant Year t, pursuant to this. contract.

Where irain_category i is a Bimodal Electric Multiple Unit or Bimodal
Locomotive operating in-a Traction-Train Compatiblé situation. all mileage
{in Vehicle Miles in relation io passenger glectric multiple units or kgtm in
rélation to locomotive-hauled units 2nd all freight traffic), if -any, of trains
operated by or on behalf of the Train Operator-in train category i, in tariff

band | and in Relevant Year t is slectrified shall be deemed for billing

purposes to be electrified.

Calculation of consumption using metéred consumption data

2:4.1.3 Eue is derived from the following formula:

DRS 522 5'5A Contract

Eme =% Eime_g
where:
z means the summation across all Geographic Areas g, as appropriate;



Etmeg

is derived from the following formula:

Eimeg = X [((CMEmgy ® PFr ® EFygy) ~ (RGBingy ® PFry @ EFgy)) @ (1 + 5p)]

2414
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where;

3

CMEng;

PFo

RG Bm'gji

Bin

means the summation across all relevant Metered. Trains m (determined in
accordanice with paragraph 2.4.1.1 above) and tariff bands j, as .
appropriate;

means the censumption of electricity {in kWh) by Metered Trains m
operated by or on behalf of the Train Operator, as measured by the On-
Train Meters or as otherwise determined in accordance with the Traction
Electricity Rules, .in Geographic Area g, tariff band j and in Relevant Year {;

means the Power Factor Correction for the relevant train type for Metered
Train m;

means the charge for traction current (in pence per kWh) consumed by
raitway vehicles operated by or on behalf of the Train Operator in
‘Geographic Area g, in tariff band j and in Relevant Year t as agreed or
determiried pursuant to paragraph 18 of the Traction Electricity Rules;

means the electricity (in kWh) generated by braking by Metered Trains m
operated by or on behalf of the Train Operator, as measured by the On-
Train Meters or as otherwise determined in accordance with the Traction
Electricity Rules, in Geographic Area g, tariff band j and in Relevant Year ¢
and

imeans the Tolerance Factor for the relevant train type for Metered Train m.

Eimuac is derived from the following formula:

ElmuAC' = ZEtmugAC

where:.

z

means the su_rnmation across all Geographic Areas g, as appropriate;

Eumugac 18 derived from the following formula:

Eimugac = Z[(CMEmguac ¢ P @ EFge ® (1+ 8m)] @ Aacg

where:

5

means the summation across all Metered Trains m (determined in
accordance with paragraph 2.4.1.1 above) and tariff bands |, as
-appiopriaie,

CMEqmgiac  Means the consumption -of electricity (in KWh) from the AC.System by

PFm.

Metered Trains m operated by or on behalf of the Train Operator, as
measured by the On-Train Meters or as otherwise determined in
-accordance with the Tractien Electricity Rules, in Geographic Area g,
tariff band j and in Relevant Yeart;

means the Power Factor Correction for the relevant train type for
Metered Trainm;



{b)
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EFg. means the charge for traction current (in pence per kWh} consumed by

railway vehicles operated by or on behalf of the Train Operator in
Geographic Area g, in tariff band j and in Relevant Year t as agreed or
determined pursuant-to paragraph 19 of the Traction Electricity Rules;

O means the Tolerance Factor for the relevant train type for Metered
Train m; and.
Aacg means. the Network Rail Distribution System Loss Factor for the AC

‘System in Geographic Area g.
Evnunc is derived from the following formula:

Etmunc = ZEwnugnc

‘where:

z means the summation across all Geographic Areas g, as appropriate;

Emugoe is derived from the following formula:

Eimugoe = Z{CMEmginc EFgi) ® {1+ 8m)] ® Acg

where:

z means the summation across all relevant Metered Trains m

{(determined in accordance with paragraph 2.4.1.1 above) ‘and tariff
bands |, as._appropriate‘;

CMEqgoe méans the consumption of electricity (in kWh) from the DC System by

Metered Trains' m operated by or on behalf of the Train Operator, as
measured by the .Op-Train Meters or as otherwise determined in
accordance with the Traction Electricity Rules; in Geographic Area g,
tariff band j-and in-Relevant Year t; '

EFgi: means the charge for traction current (in pence per kWh) consumed by
railway vehicles operated by or on behalf of the Train Operator in
Geographic Area g; in tariff band j and in Relevant Year t'as dgreed ot
determined pursuant to paragraph 19 of the Traction Electricity Rules;

Om means the Tolerance Factor for the relevant train type for Metered
Train m; and
Aocg means the. Network Rail Distribution Systermi Loss Factor for the DG

System in. Geographic Area g.

‘Where traini catégory iis a Bimodal Electric Multiple Unit or Bimadal Locomotive,

the Train Operator shall, a5 a minimurm. within 14 days of the ehd of each of the
third, sixth, tenth and thirtéenth Periods, provide to Network Rail the Traclion

Electricity Usage- Qocurrence Data for train category i. The Traction Electricity

Usage Cccurrence Data provided: within 14 days of the end of the third Period shall

cover Periods one, two and thiee; within 14 days of the end of the sixth Peried shall
cover Peérigds four, five and six: within 14 days of the end of the tenth Period shall

cover Periods seven, eight, nine and_ten; and within 14 days of the end of the
thirteenth period shall cover Periods eleven, twelve and thirteen. :




Where, after 14 days, any Traction Electricity [Jsage Occurrence Data is missing,
all mileage {in Vehicle Miles in relation t6 passenger eleciric multiple units or katm
in_relation to locomotive hauled units ard ail frefght traffic). if any, of Bimodal
Etectric Multiple Units or Bimodal Locomotives opsrated by or on behalf of the Train
Operator shail be deemed, for billing purposes; to be electrified in Traction-Train
Compatible situations.

2.4.2  Traction Electricity Reconciliation for the Relevant Year ending on 31 March 2014

2.4.2.1 For the purposes of the traction electricity reconcitiation to be carried out for the Relevant
Year ending on 31 March 2014, the provisions in paragraphs 2.4.2 to 2.4.4 (Traction
Electricity Reconciliation) of Scheduie 7 to this contract (and such definitions and other-
provisions as are relevant to paragraphs 2.4.2 to 2.4.4) in force as at that date shall
‘continue to apply fo the extent (and only fo the extent) necessary to enable the calcuiation
and payment of the supplémentary amount S,

2.4.2.2 For subsequent Relevant Years, paragraph 18-of the Traction Electricity Rules shall apply.
2.4.3 Not used.,

24.4 Not used.

Election to introduce On-Train Melering for a vehicle orvehicle type

245 If the Train Operator wishes to propose the mtroductlon of On=Train Metering to measure
traction electricity consumption for a vehicle or vehicles of a vehicle type that the Train
‘Operator operates. for the purposes of being invoiced by Network Rail for traction
electricity, it shall nolify Network Rail of dny required changes toc the contract in
connection with that proposal.

248 Any notice under paragraph 2.4.5 shall be accompanied. by information and evidence in
reasonable detail supporting the changes proposed and setting out the reasons for those
changes, and Network Rail shall respond-in writing within 56 days of service of any such
notice.

247 Promptly fol!owmg any response served by Network Rait under paragraph 246 the.
parties shall endeavour to agree whether the contract should be amended in connection
with that proposal and, if so, the amendments.

248 If the parties agree an amendrrient to the contract in connection with the proposal referred
to in paragraph 2.4.5, that amendment shall take effect only when it has been approved -
by ORR under section 22 of the Act. Accordingly, as soon as reasonably practicable after
.any such amendment is agreed, the parties shall ensure that ORR is furnished with such.
amendment and such information and evidence as it shall require to determine whether or
not to approve the amendment.

249 Any agreed amendment to the-contract._fn connection with the proposal referred to in
paragraph 2.4.5, which is approved by-ORR under section 22 of the Act, shall apply with
-effect from the date agreed by the parties.

2410 I the parties fail to reach agreement within 90 days after service of a notice under
paragraph 2.4.5, or if prior to that date both parties agree that agreement is unlikely to be-
reached prior to that date, either party may notify ORR and request that ORR deterinines
the matier. The parties. shall, within such timescales as ORR may specify, furhish ORR
with such information and evidence as ORR shall require to determing the matter. If a
party fails to furnish such information and evidence within the specified timescale, ORR
shall be entitled to. determine the matter without that information and evidence and the.
party in default shall have no grounds for complaint in that respect.

2411 ‘Where ORR determines the matter pursuant fo paragraph 2.4.10, it may issue a notice o
the parties setting out-the amendments to be made io the contract and the date, which
may be retiospective, from which they shall take effect.
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2.4.12 Electrification Asset Usage Charge

The Eiec_tr'ification' Asset Usage Charge is an amount for electrification asset usage which is
derived from the following formula:

whiere:
EVy

UV

DRS $22 5 SA Contract

Elecirification Asset Usag_e_-.Cha_rge :Z (El’f?k 'U-V:fk) : |

means the summation across all Services using electric traction;

means an amount in respect of the Electrification Asset Usage Rate;

means the actual number of electrified kgtm on route type k in the relevant
Charging Period in Relevant Year t operated by or on behalf of the Train Operator.
Where' the_Train Operator operates a Bimodal Electric Multiple Unit_or- Bimodal
Locomofive, the the actual number of electrified kgtm on route type k in: Relevant

Year t shall be calculated:

(i) whiere the Bimodal Electric Multiple Unit or Bimodal Locomotive is not a Metered
Train m; in accordance with the second paragraph of the definition of UE; in.
paragraph_2.4.1.2 above; or '

(i) where the Bimodal Electric Multiple Unit or Bimodal Locomotive is a Metered
Train m, in accordange with paragraph 2.4.1.4 (¢) above.
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