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The Office of Rail Regulation, pursuant to sections 18(1)(c) and 22(3) of the Railways Act 1993, gives the following general approval.

Citation, commencement and revocation

1.—(1) This general approval may be cited as the Passenger Access (Model Charter Track Access Contract) General Approval 2009.

(2) This general approval comes into force on 24 July 2009.


Interpretation

2.—(1) In this general approval—
“charter track access contract” means an access contract that is entered into on the same terms as the Model Contract in place at that time with the exception only of any permitted departures; 
“Model Contract” means the model track access contract for charter passenger services issued by the ORR on 23 July 2009, as may be amended and re-issued by the ORR from time to time; 
“Network Rail” means Network Rail Infrastructure Limited, a company registered in England under number 2904587;
“ORR” means the Office of Rail Regulation; and
“permitted departures” means any of the following departures from the Model Contract—
(i) any change from the Model Contract that involves the completion of areas marked by square brackets, such areas being completed as appropriate by the parties; 


(ii) the deletion of clause 19 where it is inapplicable; and

(iii) the replacement of clause 7 as provided for by paragraph 5 of this general approval, where required.
(2)
In this general approval—
(a) unless the context otherwise requires, terms and expressions defined in the Railways Act 1993 shall have the same meanings in this general approval;

(b) the Interpretation Act 1978 applies to this general approval in the same way as it applies to an enactment; and

(c)
unless the context otherwise requires, any reference to a numbered paragraph is a reference to the paragraph in this general approval which bears that number.

Types of agreement and amendment to which this general approval applies
3. The ORR gives its approval to the matters set out in paragraphs 4 to 7 below.
Making of access contracts for charter passenger services

4.—(1) Subject to sub-paragraph (2), Network Rail and another party may enter into an access contract on the same terms as the Model Contract in place at that time with the exception only of any permitted departures.

(2) The expiry date of an access contract made under sub‑paragraph (1) may fall no later than five years after the date that contract is made, unless subsequently amended in accordance with paragraph 6.

5.—(1) Subject to sub-paragraph (2), clause 7 of a charter track access contract may be replaced with the following—

“7
TRACK CHARGES

7.1
Application of track charges



Schedule 7 shall have effect.


7.2
Application of track charges to Previous Access Agreement

“7.2.1 Agreement to apply Schedule 7 to Previous Access Agreement
Notwithstanding the provisions of the Previous Access Agreement, the parties agree that the Track Charges specified in Schedule 7 shall apply to all railway passenger services (including Ancillary Movements) operated under the Previous Access Agreement during the period from 1 April 2009 up to the Effective Date (the "Charging Period"). The parties agree that any payments made for railway passenger services (including Ancillary Movements) operated under the Previous Access Agreement during the Charging Period shall be adjusted to be on the same terms as the Track Charges specified in Schedule 7.
7.2.2
Issue of statement
Within 56 days of the Effective Date, Network Rail shall issue to the Train Operator a statement showing the necessary adjustments to the payments made under the Previous Access Agreement in respect of the services operated during the Charging Period. Any such statement shall be accompanied by an adjusting invoice or credit note.
7.2.3
Definition of Previous Access Agreement
For the purposes of this clause 7.2, "Previous Access Agreement" has the definition ascribed to it in Clause 19.2."
(2) The replacement of clause 7 provided for by sub-paragraph (1) is limited to those charter track access contracts that are entered into before 1 October 2009.
Amendment of the expiry date of an access agreement

6.—(1) Subject to sub-paragraph (2), the parties to a charter track access contract may amend the definition of the expiry date to—

(a) 
bring forward the expiry of that contract; or
(b) 
extend the duration of that contract, provided that the expiry date shall not fall more than five years after the date that such amendment is made.

(2) An amendment under sub-paragraph (1)(b) may only be made if the contract is already, or is amended to be, on the same terms as the most recent version of the Model Contract issued by ORR with the exception only of any permitted departures.
Updates to contracts
7.—(1) Subject to sub-paragraph (2), following any amendment and re-issue of the Model Contract by the ORR, the parties to a charter track access contract may amend that contract to be consistent with the provisions of that re-issued Model Contract (subject to any permitted departures).

(2) This paragraph 7 does not extend to permitting the amendment of the expiry date of a charter track access contract except to the extent provided for by paragraph 6.
BRIAN KOGAN

Duly authorised by the Office of Rail Regulation 
23 July 2009
EXPLANATORY NOTE (this does not form part of the general approval)
Section 18(1)(c) of the Railways Act 1993 (“the Act”) provides that a facility owner may enter into an access contract if that access contract is of a class or description specified in a general approval given by the Office of Rail Regulation (“ORR”). Access contracts to which section 18 applies that are not within the scope of a general approval (or entered into pursuant to directions issued by ORR under section 17 or 18 of the Act) are void.
Section 22(3) of the Railways Act 1993 (“the Act”) enables ORR to give its approval in advance to the making of certain amendments to access agreements. As long as an amendment falls wholly within the terms and conditions of a general approval, the parties to the access agreement in question may amend it without seeking ORR’s specific approval of the amendment. If it does not come within the scope of the general approval, a specific approval under section 22 or directions under section 22A, section 22C or Schedule 4A to the Act must be obtained. Amendments which have not been approved by ORR – either under a general approval or a specific approval, or made pursuant to directions – are void.

Paragraph 4 of this general approval permits Network Rail and another party to enter into a track access contract for the operation of charter passenger services provided that this contract would have a duration of no longer than five years and would be on the same terms as the model charter track access contract issued by ORR (subject to any permitted departures as set out in paragraph 2).
Paragraph 5 provides for the inclusion of a provision that will apply the charges in the model charter track access contract to a previous charter track access agreement for the period between 1 April 2009 to the effective date of the new contract. The purpose of this is to ensure that the charging principles introduced by the Periodic Review 2008 apply to existing charter operators from the date that that review was implemented. This provision may only be included in charter track access contracts made prior to 1 October 2009. This time limit exists to prevent any possible application of the provision in subsequent control periods (as this would be inappropriate).
Paragraph 6 enables the parties to a charter track access contract to amend the expiry date of that contract. This permits the extension, as well as the reduction, of the duration of the contract provided that the remaining duration of the contract would be no longer than five years at any one time. An extension to duration may only be made if the contract is already, or is amended to be, on the same terms as the latest version of the Model Contract as issued by ORR.  
Paragraph 7(1)(a) provides that if ORR re‑issues the Model Contract at any point, the parties to a charter track access contract may update their contract to be on the same terms as the latest version of the Model Contract. It is a condition of paragraph 6(1)(b) that any extension of a contract may only occur if the contract would be on the same terms of the latest Model Contract.
Paragraph 7(2) clarifies that amendments to the expiry date of a track access contract may only be made pursuant to the provisions in paragraph 6.

Under section 72(5) of the Act a copy of all access agreements and amendments of access agreements, including those made under this general approval, must be sent to ORR within 14 days of being made.  Subject to the requirement in section 72(3) of the Act for ORR to have regard to the need for excluding certain information, such copies will be entered into the public register.
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