Office of Rait and Road Network Rail Infrastructure Limited

(GB Raillfreight Lid Cotions Centre
Freightliner Ltd Eg:gg; Lane
Freightliner Heavy Haul Lid SE1 200

DB Schenker Rail (UK) Lid

First Greater Western Litd T: TS

By Email and Post

08 July 2015

Dear Sirs

NOTICE OF APPEAL UNDER PART M OF THE NETWORK CODE
1 NOTICE OF APPEAL

1.1. Under Part M of the Network Code, on 18 June 2015, Network Rail
Infrastructure Limited (the Appellant) served a notice of appeal in relation 1o
paragraphs 6.1.1, 6.1.2, 6.1.3 and 6.1.5 of a determination of the Timetabling
Panel of the Access Disputes Committee dated 12 June 2015 in respect of
TTPBO7 and TTP808 {the Determination).

1.2. As part of this nofice, the Appeliant sought an extension of time to formulate and
serve further detailed grounds of appeal. The Office of Rail and Road (ORR)
granted this request, allowing an extension for the submission of the Appellant's
appeal to 9 July 2015,

1.3. This notice, together with the Appellant's notice dated 18 June 2015
constitutes the Appellant's complete Notice of Appeal in accordance with Clause
3.1.1 of Part M of the Network Code {the Notice of Appeal).

1.4. Unless otherwise defined, the terms used herein adopt the definitions provided
under the Network Code (the Gode).

* See Extiiil 1, Notice of the TTPE0T and TTPS08 Appeal dated 18 June 2015,



1.5. The evidence in support of this Notice of Appeal is attached to this notice as an

exhibit.

2 SUMMARY

2.1. The Appellant wishes to appeal the following paragraphs of the Determination,
which provide:

‘6.1.1

6.1.2

6.1.3

6.1.5

That Timetable Planning Rule changes may not be implemented if the
associated Network Change has nol been established and
implemented under Condition G.10 of the Network Code. Accordingly
the present decision by Network Rail published on 2 March 2015 in
relation to Timetabling Planning Rules 2016 at West Ealing together
with the consuftation document dafed 13 February- 2015 shail be
withdrawn,

This determination does nof prevent Nefwork Rail proposing TPRs
changes but these should be condifional upon the Network Change
being established and implemented, and the changes fo the Rules
need to state whether TPRSs changes are subject fo the implamentation
of Nefwork Changes.

This determination does not remove the onus upon Network Rail and
Timetable Patticipanis fo discuss and fo agree TPRs values in the
abssnce of established Network Change.

... If | had been able to support the Nefwork Rail decision on 2 March
2015 then the reasons setf out af paragraph 6.1.1 of this deferminafion
would have prevented me from doing $0.?

2.2. The Appellant believes that paragraphs 6.1.1, 6.1.2, 6.1.3 and (in part, as
outlined below) €.1.5 of the Determination are wrong and should be struck out
for the reasons set out in detail below, summarised as follows:

2 Raragraphs 6.1.1 to 6.1.5, Exhibit 2, the Detarmination,



2.3.

3.1.

221

2.2.2.

2.2.3.

224

2.2.5.

2.2,6.

the Determination relies on paragraph 5.1 of a determination of the
Timetabling Panel of the Access Disputes Committee dated 8 December
2014 in respect of TTP371, TTP513, TIP514, TTP570 and TTP571.
This paragraph was struck out by the ORR (then referred to as the Office
of Rail Regulation) in its decision dated 11 June 2015 in respect of the
Appellant's previous Appeal of the defermination relating fo TTP371,
TTP513, TTP514 and TTP570 and TTP571 (the TTP371 Appeal)®;

the Determination thereby directly conflicts with the TTP371 Appeal;

the Determination also conflicts with Access Dispute Resolution Rule A7
which provides, infer alia, that ‘in reaching ifs determination each and
every forum shall:.. (b) be bound by any refevant decisions of the ORR
on a regulalory issue and any refevant decision of the courts’,

in the alternative, and in any event, paragraphs 6.1.1, 6.1.2, 6.1.3 and (in
part) 6.1.5 introduce an express link between a Timetable Planning Rule
(TPR) change under Part D of the Code and a Network Change under
Part G of the Code which does not presently exist in the Code;

this link will create a precedent in the form of a TTP determination which
is likely fo have a significant detrimental impact on the operation of Parts
D and G of the Code;

this Determination is therefore of importance fo the industry as a whole.
The relevant paragraphs should be struck out, as the ORR determined in
the TTP371 Appeal.

The Appellant therefore asks the ORR to hear an appeal in respect of
paragraphs 6.1.1, 6.1.2, 6.1.3 and 6.1.5, and then to remove paragraphs 6.1.1,
6.1.2, 6.1.3 and (in pant) 6.1.5 from the Determination.

FACTS AND BACKGROUND

On 3 March 2015 and 9 March 2015 respectively, GB Rallfreight Lid (GBRF) and
Freightliner Lid and Freightiiner Heavy Haul Lid (together, FL) issued a Notice

? Sas Exhibit 3, the TTP3T Appeal.




3.2.

3.3.

34.

3.5.

3.6.

of Dispute o the Access Disputes Committee, which were duly registered as
TTP807 and TTP808.

On 23 Aprit 2015 the Allocation Chair, pursuant to Access Disputes Resolution
Rule B20, ordered that TTP807 and TTP808 should be heard and resolved
together.

At and around the same time as TTP807 and TTP808 proceeded to the
Timetable Panel hearing, First Greater Western Ltd (FGW) and DB Schenker
Rail (UK) Lid (DBS) were also each joined as a Dispute Party. They, together
with GBRf, FL and the Appellant, are the Dispute Parties.

TTPBO7 and TTP808 relate o the Appellant's decision to amend and make
certain additions to the TPRs around the West Ealing area. As outlined in the
document entitled "Amendment to GW103 and GW174 Timelable Planning
Ruies 2018, Sections 2.1, 5.2.1, 6.3 and 5.4-Decisions" circulated to the
Dispute Parties on 13 February 2015, the Appellant proposed various TPR
amendments and additions around West Ealing in relation to, infer afia,
headway values, junction margins, sectional running imes and platform lengths.

Such changes to the TPRs are to apply over the 2015 Christmas period, as this
provides the Appellant with the hecessary time needed fo complete these works
{a minimum 10 day possession is required) and ensures that the critical path of
works for the Crossrail programme is followed. If this work were not to be
carried out over the 2015 Christmas period, the next opportunity the Appeliant
will have to complete such work is during the 2018 Christmas petiod, given that
other work is timetabled for the 2016 and 2017 Christmas periods which is
incompatible with the work required at West Ealing. Such a delay would mean
that the Crossrail programme would be unable to meet its committed finish date
of September 2018, FGW would also be at risk of breaching its own franchise
commitment {o operate new services which require the new infrastructure at
West Ealing from no later than May 2016.

In conjunction with the proposal to amend the TPRs, the Appellant has also
proposed a Network Change, initially issued to the Dispute Parties on 5 August

* Sea Exhiblt 4, Amendment to GW102 and GW174 Timetabie Planning Rules 2016, Sections 2.1, 5.2.1, 5.3 and 5.4,



2014, for a new Jayout at West Ealing.5 At present, there is a double junction at
West Ealing between the Relief lines and the Greenford branch line. The
altered physical layout will convert this double junction into a single lead
junction, and create a new bay platform at West Ealing station from which the
Greenford branch passenger service will in future depart and at which it will
terminate.

3.7. At the date of this Notice of Appeal, this proposed Network Change has neither
heen established nor implemented.

3.8. Each of the Dispute Parties served a sole reference document o the Access
Dispute Commitiee. At the hearing which took place on 1 June 2015 all the
Dispute Parfies apart from DBS also provided written opening submissions.

3.9. As ig apparent from such submissions, the main issue between the Dispute
Parties was the relationship between Parts D and G of the Network Code. The
specific issue considered was whether TPR changes could be implemented if
an associated Network Change had not been established and implemented
under Condition G.10 of the Network Gode. GBRf, FL and DBS submitted that
the Appeliant could not implement a TPR decision document in respect of a
Network Change prior to the establishment of the associated Network Change
under Part G of the Network Code.® in contrast, the Appellant submitted that
both Parts D and G are separate and distinct parts of the Network Code; Part D
being related to timetabling and Part G covering the commercial settlement
between the Appeliant and Access Beneficiaries as a result of changes to the
Network affecting their businesses.” FGW submitted that, in this instance, it is
"...necessary o have the Timetable Planning Rules in place {o provide a robust
timetable, and it is not necessary o have the infrasfructure in place to enable
the Timetable Planning Rules (that refer to through services) to be in place.” ®

3.10.Various other substantive issues wete also raised in the submissions including,
inter alia, the interpretation of Condition D.2.2.7 of the Nelwork Code and
whether the Appeliant had supplied sufficient evidence to substantiate the newly

* See Exhibit 5, Iefter datad 5 August 2014 from Appellant to various parties regarding the pioposed B4 Netwark Change.
® Paragraphs 3.1.1, 3.1.2, 3.2.1 and 3.3.1, Exhibit 2, the Detammination.

" Paragraph 3.4.7, Exhbolt 2, the Determination,

® Sumemary point 3, Exhibit 6, FGW's wrillen submission in respect of disputes TTP807 and TTP808.




proposed TPR values as part of its consultation with the Dispute Parties. Such
tssues, and the parts of the Determination on such issues, are nof the subject of
this Notice of Appeal. For the avoidance of doubt, the Appellant does not seek
to challenge each and svery issue raised between the Dispute Parties and
addressed in the Determination. This Notice of Appeal appeals the
Determination's findings on the interaction between Parts D and G of the
Network Code, as explicitly outlined in this Notice of Appeal.

3.11.The Determination was issued on 12 June 2015, in relation to the main issue
between the Dispute Parties, the Hearing Chair determined:

'6.1.1

6.1.2

6.1.3

6.1.6

That Timetable Planning Rule changes may not be implemented if the
associaled Nelwork Change has nolt been estabiished and
implemented under Condition G.10 of the Network Code. Accordingly
the present decision by Network Rail published on 2 March 2015 in
relation to Timetable Planning Rules 2016 at West Ealing fogether with
the consultation document dated 13 February 2015 shall be withdrawn,

This determination does nof prevent Nefwork Rail proposing TPRs
changes but these should be conditicnal upon the Network Change
being established and implementad, and the changes to the Rules
need to state whether TPRs changes are subject fo the implementation
of Network Changes.

This defermination does not ramove the ohus upon Nefwork Rail and
Timetable Participants o discuss and fo agree TPRs values in the
ahsence of established Network Change.

... If I had been abie to support the Nelwork Rail decision on 2 March
2015 then the reasons set out af paragraph 6.1.1 of this determination
would have prevented me from doing so.*

4 GROUNDS OF APPEAL

The Determination directly conflicts with the TTP371 Appeal

¥ Parsgraphs 8.1.1 to 6.1.5, Exhibit 2, the Determination,




4.1.

4.2,

4.3.

4.4

{n the Determination, the Hearing Chair referred to the determination of TTP371,
TTP513, TTP&14, TTPS70 and TTP571 dated 8 December 2014. He quoted
and relied on paragraph 5.1 of that determination which had found that "A
Timetable Planning Rule change relafed solely ta a Network Change should not
be put into effect before the associaled Network Change is implemented.™® 1n
referring to this quotation the Appellant adopts the Hearing Chair's definition
used throughout the Determination, "Determination TTP371".

Relying on Determination TTP371, the Hearing Chair then concluded:

"1 confirm that | have placed weight on Delermnination TTP371 which appears fo
me to be entirely fogical, | therefore determing in_relation to the first issue that
the present decision by Nefwork Rail dated 2 March 2015 in relation fo TPRs
2016 at West Ealing should be withdrawn ({fogether with the consuifation
document dafed 13 February 2015) because thpse TPRs changes are nof
explicitly condifional on_the sssociated Nefwork Change being implemented

under Condition G10.""" (emphasis added)

However, as the Determination reports, the Hearing Chair, the Panel
representatives and the Dispute Pariles were all aware that Determination
TTP371 was subject fo an appeal to the ORR, which had been accepted by the
ORR for hearing on 13 March 2015, and in respect of which the ORR's decision
was believed to be imminent. So as to avoid any potential inconsistency
between the Determination and the TTP371 Appeal, prior to 1 June 2015 the
Appeliant orally requested that the Access Dispute Committee delay the hearing
until after the ORR’s decision on Determination TTRP371 was released. There
was also no reason why the Hearing needed to be heard as matter of immediate
urgency. The Appellant's request was refused, with no justification being
provided as to why the hearing could not be postponed.

The hearing proceeded to be held on 1 June 2015. The Hearing Chair also
disregarded the fact that Determination TTP371 was subject to appeal, noting

" Paragraph 5.4, Exhibit 2, the Determination,
Y Pacagraph 5,15, Exhibit 2, the Determination,




4.5,

4.6.

that this was "a matter which | have ignored for the purposes of this
determination. "

The TTP371 Appeal was dated 11 June 2015 and sent to the Appellant and the
other dispute parties o the TTP371 Appeal, which included the Appellant and
FL, on 12 June 2015, This was the same date as the Determination.

The decision to proceed with the heatring and to issue the Determination prior io
the conclusion of the TTP371 Appeal was therefore premature. Furthermore,
the Determination and TTP371 Appeal now provide inconsistent and conflicting
decisions, as follows.

486.1. In the Determination, Determination TTP371 is cited as relevant and
“entirely !agicaf”” and express reference is made to paragraph 5.1 of
Determination TTP371. In the TTP371 Appeal the ORR determined that
"Paragraph 5.1 of the Determination....shall be struck out™*

4.6.2. The Determination created an express link between Parts D and G of the
Neiwork Code, by holding that "Timetable Planning Rule changes may
not be implemented if the associated Network Changs has not been
established and implemented under Condition G.10 of the Network
Code." "® The Determination also stated that whilst the Appeliant might
propose TPR changes, these changes "...should be conditional upon the
Network Code being established and implemented, and the changes o
the Rules need fo state whether TPRs changes are subject to the
implementation of Network Changes,"'®

4.6.3. The TTP371 Appeal found that it would not be appropriate to create such
& link between Parts D and G of the Network Code (either by using the
words "establishing” or “implementing”) given that the ‘“resuffant
interaction between Parts D and G would be inflexible™ and "would

2 Paragraph 5.4, Exhibit 2, the Delemtiation.

** Paragraph 5.15, Exhibit 2, the Datamnination.

* paragraph 50, Exhibit 3, the TTP371 Appeal.

* paragraph 8.1.1, Exhiblt 2, the Determination.

W paragraph 6.1.2, Exhibit 2, lhe Determinalion. See also paragraph .13, Exhibit 2, the Determination.
' paragraph 49, Exhibit 3, the TTP371 Appeal.




4.7.

4.8.

4.9,

maintain a kink between Faris D and G of the Nefwork Code that was not
praviously stated in the Network Code."t®

The Determination is therefore wrong on the basis that it directly contradicts the
TTP371 Appeal and is entirely inconsistent with it.

Further, and in the afternative, the Determination does not comply with Access
Dispute Resohition (ADR) Rule A7 which, as cited in the Determination at
paragraph 5.8, provides:

"In reaching its determination each and every Forum shall;

(a} take note of relevant published ADA or TTP determinations (and those of
any predecessor bodies) and of any ather relevant tribunal excluding (fo the
extent referred fo in (b) below) the ORR, has persuasive authorily, but need not
be bound by them;

{h) be bound by any relevant decision of the ORR on a regulatory issue and
any relevant decision of the courts.”

The TTP371 Appeal is a binding precedent pursuant to ADR Rule A7 (b) given
that it is an ORR decision which preserves the deliberate lack of express link
between Parts D and G of the Network Code. TTP371 Appeal is a relevant
decision of the ORR on a regulatory issue for the purposes of the ADR Rules.

4.10.As the ADR provides in Rule 1 (Definitions and Interpretation), a Regulatory

Isstie is a "principle, issue or process connected with the railway industry (and
any inferactions betwesn such principles, issues and processes) which: (a)
concemns the regulated structure of the industry as a whole or material part of i,
or (b) refates fo or is closely aligned with a matter on which the ORR has
regulatory oversight (from fime fo time); or {c) is connected with ORR's duties,
functions or powers as a regulator including without limitation under the
Raiflways Act 1893 S 4."

4.11.By considering and holding that a link between Paris D and G of the Network

Code could not be created without proper consideration within the industry, the
TTP371 Appesat dealt with an issue which affects the regulated structure of the

* paragraph 42, Exhib 3, the TTR371 Appeal.




industry as a whola, As such, the Determination is wrong in faw and in breach
of ADR Rule A7{(b) by virtus of purporting to contradict binding precedent.

4.12. Without prejudice fo the binding nature of the TTP371 Appeal, if the ORR finds
that the TTP371 Appeal is not a regulatory issue for the purposes of ADR Rule
A7(b), the Appellant submits that the TTP371 Appeal is, in any event, a relevant
published ORR determination. The Determination was therefore obliged to take
ricte of the TTP371 Appeal as having persuasive authority. The Hearing Chair
wholly failed to do so, by expressly ignoring it for purposes of the Determination,
¥ and/or by failing to wait for the imminent decision of the ORR in order fo take
the TTP371 Appeal properly into actount.

Importance to the Industry: Parts D and G of the Network Code are distinct
and operate separately and should not be linked

4.13.The Appellant submits that Parts D and G of the Network Code are distinct and
contractually separate parts of the Network Code, The Appellant refers the ORR
to its previous Notice of Appeal dated 16 January 2015 in relafion fo
Determination TTP371 and repeats in full the examples of contractual
differences hetween Paris D and G of the Network Coede ouflined at paragraphs
4.2 to 4.9 of that notice™.

4.14.1n summary:

4.14.1. Paris D and G of the Network Code operate and apply to two separate
processes. Pari D refers to the process for revision of the timetable of
the Network; Part G deals with Network Change and sets ouf the
consultation and compensation process generally arising from either
physical or operational changes to the Network.

4.14.2. Parts D and G of the Network Code apply different timescales. Part D
provides clearly defined timescales in relation to the consultation and
implementation of TPR, which must be stricily adhered to. This has an
operational benefit as all Timetable Parlicipanis will be aware of the

" paragraph 5.4, Exhib 2, the Datermination.
2 paragraphs 4.2 to 4.9, Exhibit 7, the Appeliant's Notice of Appeat in respect of Delerminafion TTP371,




fixed Waorking Timetable 8 months before it comes into effect and can
therefore plan accordingly. in contrast, Part G provides few timescales,
and sfipulates no timescales at all in relation to either the
establishment or implementation of the Network Change. This allows
the Access Paries affected by the Network Change to consider
carefully and discuss whether the conditions of Part G have been
satisfied and/or whether the Network Change should be implemented.

4.14.3. Part D of the Network Code stipulates decision criteria which the
Appellant must apply when determining TPR changes. These decision
criteria do not include any reference at all to whether there is a
Network Change under Part G which is related to the proposed TPR
changes.

4.14.4. Fuithermore, Part G does not contain any criteria which require, as
part of Network Change, that the decisions should include
consideration of whether thera are TPR changes under Part D linked to
the Network Change under Part G.

4.14.5. The only instance where Part G is referred fo in Part D, at Condition
06.6.1, is not applicable to the current Determination, as it addresses
the separate issue of Possessions Strategy Nofices. Condition D6 is
also stated to be “without prejudice to Part G" which emphasises and
preserves the distinction between Part D and Part G provided for in the
Network Code.

4.15.Given such contractual differences, the Appellant submits that the Network
Code deliberately does not include a link betwsen Parts D and G of the Network
Code. Paragraphs 6.1.1 and 6.1.2 of the Determination are therefore wrong as
they create an inappropriate and unprecedented coniractual link between Paris
D and G of the Network Code by stating:

4.15.1.that TPR changes may not be implemented under Part D of the
Network Code where the associated Network Change has not been
established and implemented under Part G of the Network Code;*' and

# Paragraph 6.1.4, Exhibit 2, the Determination.




4.18.2. that TPR changes shouid be conditional upon the Network Change
being established and implemented and changes o the Rules need to
state whether TPRs changes are subject to the implementation of
Network Changes.®

importance to the industry: examples of the impact on the industry of a
link between Part D and Part G

4.16.1f the link between Parts D and G of the Network Code set out in the
Determination at paragraphs 6.1.1 and 6.1.2 is introduced, this would lead to
significant operational issues and practical uncertainties for the wider industry.

4.17.The Appeliant refers to paragraphs 4.13 to 4.15, 4.25 and 4.26 of its Notice of
Appeal dated 16 January 2015 in relation to Determination TTP371,% which
provide defails of such operational and practical difficulties in the event that a
TPR change related solely to a Network Change is not allowed to be put into
effect before the associated Network Change is implemented.

4.18.The Appellant notes that these difficulties were also acknowledged by the ORR
in the TTP371 Appeal. As oullined at paragraphs 40 o 43 of the TTP371
Appeal:**

4.18.1. If TPR changes relating solely to a Network Change were not fo be put
into effect until the associated Network Change was implemented, the
ORR said that:

"...the resultant interaction between Parts D and G would be inffexible.
ORR considers some sxamples of these effects are (and these are in
fine with the examples provided by Network Rail in its Appeal):

«  An inability of Network Rail {o draft a timelable that would lake effect
immediately after the implementation of a Nefwork Change, which
might prevent use being made of new infrastructure unfii a
subsequent timetable change date.

# Paragraph 6.1.2, Exhibit 2, the Determination,
? See Exhibit 7, the Appefiant's Notica of Appeal in respect of Determination TFP371.
# paragraghs 40 to 43, Exhivit 3, the TTP371 Appeal.




n An inabiiity of Nefwork Rail to draff a timetable to replace one that
could not be operated on altered infraséructure."?

4.18.2. The ORR said that it was satisfied that such a link was incorrect ... by
virtue of its potential and likely effects on the industry's abifity fo fake
full and prompt advantage of Network Changes."*®

4.18.3. The ORR also recognised that there would be difficulties if TPR
changes relating solely o a Network Change were not permitted to be
put into effect before the associated Network Change is esfablished
{rather than implemented) stating that this would:

4.18.3.1. "...maintain a link between Parts D and G of the Network Code
that was not previously expressly stated in the Network Code.
ORR would be need fo give a fulf and detailed consideration fo
fthe impact of such a link and ensure that it was desirable in all of
its potential consequences. This would be a significant piece of
work for ORR and the industry.”

4.18.3.2. “...impact on all operators. As such, ORR would need o
conduct an industry consultation in order to enable the
consideration referred fo, above.”’ [i.e. paragraph 4.18.3.1 of
this Notice of Appeal]

4,19, Paragraphs 6.1.1 and 6.1.2 of the Determination also create uncerfainty as to
what planning values the Appeilant should use when constructing and/or
validating a Working Timetable, For example, if the Appellant were to revise
the TPRs by adding new values that only take affect from the date that the
Network Change is due to be implemented, and to make these TPRs expressly
conditional on this implementation, what rules should the Appellant use to build
the Working Timetable, which is changed only fwice a year? If the Appeltant
builds the Working Timetable based on the unchanged values as the new
values cannot vet be used, there is a risk that trains might be removed from the
Working Timetable. Alternatively, if the Appeltant adopis the new values, there

% paragraph 40, ExhIbR 3, the TTR371 Appeal,
* Paragraph 41, Exhibit 3, the TTP371 Appeal,
¥ paragraph 43, Exhibit 3, the TTR371 Appesl.



4.20.

4.21.

is likely fo be a poor performing Working Timetable as the new values are
applied to the unchanged Network. Another alternative would be to prepare and
build two Working Timetables; one in the event that a Network Change is
implemented and the other where the Network Change is not. The task of
preparing and drawing up a Working Timetable is notoricusly complex,
demanding time and resources. This is why Part D works to strict deadlines and
only envisages changes twice a year. To prepare two Working Timetables
would demand sven more resources so that the twe alternatives could be built
up and would risk creating uncertainty and confusion for all parties involved.

For the above reasons, the Appellant submits that paragraphs 6.1.1 and 6.1.2
of the Determination are therefore wrong as the link they create between Parts
D and G of the Network Code is fikely to have a significant detrimental impact
on the operations of Parts D and G of the Network Code and the relevant
parties’ operation of those Parts. It is also likely to cause significant practical
difficulties, given the foreseeable significant delays in using infrastructure whilst
the Network Change is established and implemented prior to the application of
TPRs. All that an Access Party would have to do in order to frustrate and delay
a TPR change would be to claim that a Network Change had not been
established and/or implemented.

Paragraph 8.1.5 of the Determination is wrong by virtue of its teference fo
paragraph 6.1.1 of the Determination

In the last sentence of paragraph 6.1.5 of the Determination, the Hearing Chair
determined that ".../f / had been able fo support the Network Rall decision on 2
March 2015 then the reasons sef ouf at paragraph 6.1.1 of this determination
would have prevented me from doing 50."8 The Appellant seeks to appeat this
sentence given its reference {o paragraph 6.1.1 of the Determination which, for
the reasons stated above in this Notice of Appeal, the Appellant submits is
wrong. For the avoidance of doubt, the Appeltant does not wish to appeal
gither the first or second sentences of paragraph 6.1.5 of the Determination.

Paraqgraph 6.1.3 is wrong because it purports fo_exiend the obligations

arising under Condition D2.2.7 of the Network Code

# Paragraph 6.1.5, Exhibit 2, the Determination.



422, Paragraph 6.1.3 of the Determination provides:

"This determination does nol remove the onus upon Network Rail and
Timefable Participanis to discuss and_fo agree TPRs values in the absence of
established Network Change."™ (our emphasis added)

4.23. The Appellant considers that paragraph 6.1.3 of the Determination purporis

4.24.

significantly to extend the Dispute Parties' obligations under Condition D2.2.7 of
the Network Code which do not include the words "and o agree”. Condition
D2.2.7 provides:

"Between D-44 and publication of the New Working Timetable at D-26, Network
Rail may further revise the Rules where it considers, acting reasonably, such
revision necessary or desirable in order fo optimise that New Working
Timetable. Before making any such further revisions to the Rules, Network Raif
must first consult with all Timetable Participants who may be affected by the
proposed changes. Nefwork Rail will then inforn all affected Timetable
Pariicipants of any such changes as soon as practicable after they are made..."
{(our emphasis added)

Paragraph 6.1.3 of the Determination purporis to extend Condition D2.2.7 of
the Network Code by expanding the parties' obligafions under this condition.
Pursuant o Condition D2,2.7 of the Network Code, the Appellant is only
required to consult with the Timetabhle Participants and then inform those
Timetable Participants affected by such changes; the Appeliant is not required
to agree the TPRs with alf Timetable Participants, as paragraph 6.1.3 of the
Determination provides. Again, io require agreement as well as consuliation
would enable Timetable Participants to frusirate the operation of Part D and
any changes to TPRs, simply by refusing to agree them. The obligation under
Cordition D2.2.7 on the Appellant requires consultation, a well defined legal
concept, rather than agreement. Consultation must be undertaken at a time
when proposals are still at a formative stage; it must include sufficient reasons
for particular proposals to allow those consulted to give intelligent consideration
and an intelligent rasponse; adequate time must be given for this purpose; and

* paragraph 6.1.3, Exhibit 2, the Determination,




the product of consultation must be conscientiously taken into account when
the ultimate decision is taken.®

5 DECISION SOUGHT

5.1. The Appellant submits that this Notice of Appeal should proceed to appeal as it
raises matters which are of significant importance to the industry. The grounds
outlined in the Condition 4.1. of Part M of the Code do not apply,

5.2. The Appeliant seeks that paragraphs 6.1.1 and 6.1.2 of the Determination
should be overturned in their entirety ors any or all of the following grounds:

5.2.1.the Determination purports to rely on and apply Determination TTP371,
which was struck out by TTP371 Appeal so that the Determination:

5.2.1.1. directly conflicts with the TTP371 Appeal; and

5.2.1.2. is in breach of Access Dispute Resolution Rule A7 by failing to
be bound by a relevant decision of the ORR on a regulatory issue,
and/or failing fo take note of the persuasive authority of the ORR
on this issue.

5.2.2.paragraphs 6.1.1 and 6.1.2 of the Determination are wrong as they
establish an express link between the TPR changes under Part D of the
Code and Network Changes under Part G of the Network Code which:

52.2.1. does not currently exist nor which has been provided by other
precedent; and/or

5222, is likely to have a significant detrimental impact on the
operations of Parts D and G of the Network Code, the relevant
parties understanding of such operation, and is likely fo cause
significant difficulties if applied in practice.

5.3, The Appellant seeks that the last sentence of paragraph 6.1.5 of the
Determination should be overfurned as it references paragraph 6.1.1 of the

® Alsn raferred fo as "the Sediey Requiraments” see, for example, Exhibit 8, R v London Borough of Barel!, ex p 8 [1694] 2
F.C.R. 781 and Exhibit 8, Rv North and East Devon Heaith Aulhorily, ex p Cotghtan [20017 QB 213,



Determination which is wrong for the reasons mentioned at paragraph 5.2 of
this Notice of Appeal.

54. The Appellant seeks that paragraph 6.1.3 of the Determination should be
struck out as it purports to extend the obligations of the Appellant and
Timetable Participants under Condition D2.2.7 of the Network Code. The
Appellant seeks that paragraph 6.1.3 of the Determination be deleted in its

entirety and replaced with the following wording:

"This determination does not affect Network Rail's and Timelable Participants’
respective obligations under Condition D2.2.7 of the Netwark Code."

Please acknowledge receipt of this Notice of Appeal.

Yours faithfully

ppie
S

Legal Counsel







