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Les Waters 
Senior Manager, Licensing 
Email: les.waters@orr.gov.uk 

22 March 2022 

Company Secretary 
Network Rail 
1 Eversholt St 
London 
NW1 2DN 

Network licence condition 16 (Financial ring-fence): Rail and Logistics Supply 
Collaboration with HS2 Limited  

Decision 
1. On 3 February 2022, Network Rail applied for consent, under Condition
16.1(c) of its network licence, proposing to enter into an agreement with HS2 Limited 
(“HS2”) for the combined procurement, material handling and logistics of Long 
Welded Rail (“LWR”) for each of their networks. The details of the proposal are 
attached at Annex 1. 

2. We have considered the information supplied by Network Rail and, under
condition 16.1(c) of its network licence, the Office of Rail and Road (“ORR”) 
consents to the proposals as set out by Network Rail in its letter of 3 February 2022 
(“the application”). 

Reasons for decision 
3. The purpose of the financial ring-fence licence condition is to restrict
Network Rail’s ability to divert its resources, or to allow them to be diverted to 
activities that are not Permitted Business1. Network Rail must gain our consent if it 
wishes to resource any activity that is not Permitted Business, unless the level of 
resource is sufficiently low that it can be considered a De Minimis activity, as defined 
in Condition 16.3-16.6. 

4. Network Rail’s collaborative activity with HS2 would not be wholly for Network
Rail’s Permitted Business, as defined in Part 2 of the network licence, so it has 
sought to secure ORR consent for the activity rather than have the procurement 
considered as a De Minimis activity. 

5. In considering the request we have, in accordance with our usual procedures
for processing financial ring-fence consent requests, borne in mind three overarching 
factors. These are: 

(a) whether the proposal would be likely to affect the operation of the railway; 

1 As defined in Part 2 of Network Rail’s network licence. 
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(b) whether there are any competition issues arising, or whether the proposal 
might bring any state subsidy issues for the Government; and 

(c) any financial risks arising from the proposal. 

Operation of Network Rail’s network 
6. We have no concerns with respect to paragraph 5(a). Network Rail already 
procures rail for its own network and has its processes in place for so doing. Network 
Rail is proposing, in effect, to extend its procurement activities so that it also 
procures LWR in collaboration with HS2. We also note the statements made by 
Network Rail in section 4 of the application with regard to its assessment of rail 
demand, manufacturing capacity and supply, quality assurance and Network Rail’s 
own stockholding, and that it has not identified any supply concerns. Network Rail 
has also described how local stockholding facilities for HS2 should help keep rail 
available for the construction of the high-speed railway. 

State subsidy and competition 
7. We have no concerns to pursue under paragraph 5(b). We note that the 
proposal is not for a ‘start up’ commercial business that would supply goods or 
services into a market. Given the proposed activity is not a commercial venture, we 
consider the risk of raising state subsidy issues to be low. If DfT were to consider 
such an issue could arise, it would be in a position to liaise with each in accordance 
with the separate framework agreements between DfT and HS2/Network Rail 
respectively. 

8. With regard to competition, there can be circumstances in which agreements 
to purchase jointly can raise competition concerns, in particular where they may give 
rise to high levels of concentration. On the basis of the information we have received 
from Network Rail, we do not see that the proposed arrangement brings a significant 
risk to competition. For the avoidance of doubt, this this view can only be preliminary 
and it will not preclude our ability to revisit this issue subsequently, nor fetter our 
ability to use our competition powers, if needed.  

Financial impacts and potential liabilities on Network Rail  
9. We have no concerns to pursue under paragraph 5(c). We note that for 
Network Rail, the joint procurement is based on ‘business as usual’ processes, there 
will be no Network Rail investment at risk, and payments from HS2 to Network Rail 
are to be set out formally in a binding agreement between the two parties. Network 
Rail has stated that this will include the terms of cost sharing and payment by HS2 to 
Network Rail. A key principle is that all incremental costs and liabilities incurred by 
Network Rail as a result of the joint procurement will be borne by HS2. We also note 
that the financial arrangements are essentially between one government-owned 
organisation and another.  

10. The arrangement will help offset Network Rail’s fixed costs and potentially 
secure additional economies of scale. Based on imminent tender activity and 
ongoing market conditions, Network Rail has estimated that the arrangement could 
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lead to a financial/efficiency gain of up to £ [Redacted] over the next control period. 
HS2 will share a percentage of the economy of scale benefit (based on their 
percentage of total volume), with other logistical and financial benefits being 
realised e.g. through the use of Network Rail’s trains, as HS2 does not have its own 
fleet of trains. 
11. In reaching our decision we have given particular weight to our duty to
exercise our functions in a manner which we consider best calculated to “protect the 
interests of users of railway services”. 

12. This consent is valid from this day until 31 March 2029, or such longer period
as ORR may specify in a notice given in writing to Network Rail. 

13. ORR may modify or revoke this consent at any time on reasonable notice
given in writing to Network Rail if it appears to ORR requisite or expedient to do so 
having regard to the duties imposed on ORR by section 4 of the Railways Act. 

Les Waters 
Duly authorised by the Office of Rail and Road
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Annex 1 
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