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9 Introduction: Substance of Dispute, Jurisdiction and Interpretation
1.1 This dispute TTP1174 is somewhat unusual in two ways.

First, it follows on immediately from a previous timetabling dispute under the ADR
Rules, TTP1122, concerning the same issues and arising cut of the same basic
factual situation. The substance of both disputes is an appeal by XC against Network
Rail's award for the December 2017 Timetable, in response to XC’s Rolled Over
Access Proposal for that Timetable, regarding seven particular existing XC train
services into Glasgow Centrat. NR's award is chalienged by XC on the grounds that
these seven services have all been retimed to arrive 3 minutes later than in the
existing Timetable, namely by their respective arrival times having heen changed from
xx12 to xx15 in each relevant hour; that the corresponding xx12 slot has instead been
awarded in each case to an ASR service which currently occupies the equivalent xx15
slot; and that such “swapping” of siots has been awarded by NR entirely on its own
initiative. This is because it had not been sought by either ASR or XC in their
respective Rolled Over Access Proposals for the December 2017 Timetable. This
dispuie was first heard on 11 October 2017 (the "First Hearing”).

Secondly, 7 working days after the First Hearing, Network Rail notified the Secretary
that, contrary to what it had stated at the First Hearing, it had subsequently become
aware that for technical reasons concerning the TPRs it was unable to comply with the
Panel's determination of the dispute, as it had been summarised at the conclusion of
the First Hearing in advance of the issue of a written Determination. As a result it
proved necessary {o reconvene a second Hearing of the dispute on 31 Octoher 2017
(the "Second Hearing"). This Determination is the product of the submissions,
evidence and arguments produced at or for both the First and the Second Hearing.

1.2 Dispute TTP1122, which first considered Network Rail's challenged award the subject
of this dispute, was heard on 8 September 2017 by a different Hearing Chair. In
bringing that first dispute it was XC'’s understanding that NR had instigated the
retimings in order to provide a standard patterned 30 minute interval between local
services from Lanark to Glasgow Central operated by ASR, including a change to the
current xx15 arrival times. ASR had not requested the award of these altered timings
in its Access Proposal for the December 2017 Timetable. XC maintained that in
making its awards NR, acting on its own initiative, had wrongly prioritised this objective
over the possibility of maintaining or reducing journey times for long distance trains
and that the Decision Criteria, if applicable at ail in the circumstances (which XC
coniested}, had not been applied correctly by NR.

1.3 Guidance fo the parties was given orally by the Hearing Chair at the conclusicn of the
the TTP1122 hearing and confirmed in a provisional note of the determination of the
dispute issued on 11 September 2017, which was in turn confirmed by directions
given in the full written determination issued on 29 September 2017. These were that
NR should, in the light of further necessary information to be identified by it and
provided by the dispute parties to TTP1122, reconsider generally its previously
disputed award regarding the timetabling of the seven XC train services in question;
also, as a provisional view, that five of the services should be timetabled as proposed
by XC. The provisional note of determination and subsequent fult written determination
of TTP1122 are published on the ADC website.

1.4 This fresh dispute TTP1174 results from Network Rail having followed the TTP1122
guidance and directions given in the subsequent full determination. NR's duly
reconsidered timetabling award was issued cn 15 September 2017 this year,
essentially endorsing and repeating its earlier award but giving a more detailed
retrospective account of its application of the Decision Criteria to the process. On 21
September 2017, pursuant to Condition D5.1, XC nofified this further appeal against
NR’s reconsidered award.

1.5 The seven XC frain services concerned are:
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2.3

1531 SX 06 00 Birmingham New Street to Glasgow Central
1535 SX 06 09 Bath Spa to Glasgow Central

1538 SX 09 25 Plymouth to Glasgow Central

1531 SO 05 68 Birmingham New Street to Glasgow Central
1835 SO 06 15 Bristol Temple Meads to Glasgow Central
1838 SO 09 25 Plymouth to Glasgow Central

1547 SO 08 28 Penzance to Glasgow Central

“SX" means Saturdays excepted, i.e. Mondays fo Fridays. "SO” means Saturdays only.

I am satisfied that the matters in dispute raise grounds of appeai which should
properly be heard by a Timetabling Panel convened in accordance with Chapter H of
the ADR Rules to hear an appeal under the terms of Condition D5.

In its consideration of the Parties’ submissions and its hearings of the dispute, the
Panel has been mindful that, as provided for in ADR Rule A5, it should "reach its
determination on the hasis of the legal entittements of the Dispute Parlies and upon na
other basis".

Definitions and interpretation: The abbreviations and other short form terms used in
this Determination are as set out in the list of Parties sbove, in the list of terms
immediately below, and as introduced in Bold type elsewhere in this section 1.
References in this Determination to a numbered "Condition" are to that Condition of
Part D of the applicable version of the Network Code. Capitalised terms used in this
Determination which are defined in the Network Code have the meanings there given.

"ADC" means the Access Disputes Committee

“ADR Rules” means the Access Disputes Resolution Rules

“ORR" means the Office of Rail and Road (formerly the Office of Rail Regulation)
“Parties” means the Dispute Parties and the interested party

‘Record" means the Record of evidence given and arguments presented during the
First Hearing as set out at Annex B to this Determination

“Secretary” means the Secretary of the Access Disputes Committee

“SRT" means Sectional Running Time

“Timetable” or “WTT” means the New Working Timetable publication for introduction
in May or December of the relevant year as the context may require

“TPR" means Timetable Planning Rule

"Transcript” means the Transcript of proceedings at the Second Hearing as set out at
Annex D to this Determination

Background, history of this dispute process and documents submitted

This dispute was registered and | was appointed as Hearing Chair on 21 September
2017 and 11 Octoher 2017 was set as the date for the Hearing. At my reguest, the
Dispute Parties - XC and Network Rail and anyone else becoming a Dispute Party -
were required ta provide Scole Reference Documents within a defined timescale.

Other train operators who might wish to become a Dispute Party or an interested party
were notified of the hearing arrangements on 21 September 2017. On 22 September
2017 WCT declared itself to be an interested party and on 26 September 2017 ASR
declared itself to be a Dispute Party.

AC served its Sole Reference Document on 27 September 2017. XC requested that
information which it regarded as commercially sensitive - such as passenger loading
data and farebox revenue - should be redacted from its Scle Reference Document
when placed on the ADC website and proposed that related ASR information to which
it had referred (having been contained in material provided by ASR during Netwerk
Rail's recent information gathering process pursuant to TTP1122} should be treated
similarly. With my consent, XC's Sole Reference Document is published on the ADC
website with appropriate redaction.
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2.10

Network Raill served its Sole Reference Document on 4 October 2017, this also is
published on the ADC website. At 14.29 on 4 October 2017 (almost half an hour
outside the timescale set for service of a Dispute Party's Sole Reference Document)
ASR submitted a brief emai! stating that it had seen Network Rail’s Defendant's
Response, agreed with the evidencefarguments presented in it and had no further
comments to add at that time.

In accordance with ADR Rule H18{(c), having reviewed the dispute following
submission of statements of case by the Dispute Parties, on 5 October 2017 |
informed the appointed Panel members that | had not identified for their consideration
any general issues of law raised by this dispute. The dispute did raise issues of
specific contract interpretation relating to the appropriate methodology for applying the
rules in Condition D4.2 governing Network Rail's timetabling decisions and particularly
its application of the Decisicn Criteria; these, however, were issues of mixed fact and
law which formed part of the substance of the dispute to be determined.

| also noted that ASR's brief response to the request for a Sole Reference Document,
after declaring itself a Dispute Party, was neither compliant in form with the ADR
Rules nor provided within the requested time. Having considered this, in the light of
the material produced in the foregoing dispute TTP1122 and at this relatively late
stage before the hearing of this dispute TTP1174, 1 did not think anything would be
achieved by issuing a direction demanding a further document from ASR now, if it did
not ctherwise wish to produce one. | was, however, of the view that the lack of any
further substantive arguments or evidence generated by ASR on its own behalf,
particularly as to its actual aspirations regarding the specific services in issue, was
likely to be taken into account in evaluating the merits of the dispute. As required by
ADR Rule H18(c) this information was advised to the Dispute Parties and the
interested party on 6 October 2017,

As previously hoted, what proved to be the First Hearing of the dispute took place on
11 October 2017. Of the Dispute Parties, XC and Network Rail made oral opening
statements (written copies of which were provided to the Panel} whilst ASR declined
to do so, and the interested party was invited to make opening comments. | then
made opening remarks in which { explained the structure and objectives that the
Panel's Q&A would pursue. The Parties were guestioned by me and the other
members of the Panel. Following and in the light of the Q&A session the Parties were
invited to make closing statements. The Dispute Parties’ opening statements are set
out at Annex A and the Record of evidence given and arguments presented in Q&A,
Parties’ closing statements and Chair's summary of conclusions at the First Hearing is
set out at Annex B to this Determination.

At the end of the First Hearing, having conferred with the other members of the Panel,
| ouilined to the Parties the substance of the Panel's intended determination of the
dispute, as later to be confirmed in this written Determination. This was, in summary,
that five out of the seven XC train services concerned should be awarded the xx12
arrival times into Glasgow Central, Network Rail having indicated that, whatever its
views on the merits of that conclusion by reference to the Decision Criteria, it could at
least find TPR-compliant solutions for such an award in respect of those five services.

On 20 October 2017 Network Rail e-mailed the Secretary to the effect that, in light of
certain further work it had carried cut and other developments, NR now did not believe
it was possible both to comply with the Panel’s intended determinafion in respect of
the relevant XC services, to "reorder the XC and ASR services”, and in so doing still
achieve a TPR-compliant timetable plan. NR said it was not aware of this scenario
having occurred before, and sought guidance as to how it should “maove forward within
the spirit of the intended determination, as our existing position is one of not changing
the running order of these trains®. That e-mail and its attachments are included at
Annex C to this Determination.

| understood Network Rail's e-mail of 20 October 2017 as indicating that, however
much it might wish to, it believed it could not comply technically with the Panel's
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intended determination from the First Hearing by finding any TPR-compliant solution,
and therefore did not intend to attempt to do so. From that e-mail | concluded that the
most appropriate and expeditious way of dealing with the situation would be urgently

to reconvene the hearing of this dispute to explore and test NR's further information,

and accordingly the Second Hearing was convened, as noted above, for 31 October

2017.

At my request, the Dispute Parties were again required to provide further information
and responses within a tightly defined timescale prior fo the Second Hearing,
explaining the 'new’ TPR issue and identifying any other options for a solution to it,
including possibilities for adjusting the services of any other Timetable Participants.
NR was required to identify any other Timetable Participants who might be affected
through the adoption of any possible solution, alert them to the hearing arrangements
and supply them with necessary documentation. On 27 Qctober 2017 NR e-mailed a
further paper on the subject to the Secretary; that e-mail and its attachments are also
included at Annex C to this Determination. No other Timetable Participants were
identified by NR as being potentially involved. XC and ASR declared themselves
unable to respond to NR’s further information in the time available before the Second
Hearing.

At the Second Hearing on 31 October 2017 Network Rail, XC and ASR made oral
opening statements (a written copy of ASR'’s statement being provided to the Panel),
and the interested party (WCT) was again invited to make cpening comments but
declined to do so. Afier an adjourniment for the Panel to consider the new information
provided to this Hearing, the Parties were again questioned by the Panel. Following
and in the light of the Q&A session the Parties were invited to make closing
statements. Since the necessity of convening a further Hearing had already delayed
determination of the dispute closer towards the December 2017 Timetable Change
Date, in order to save further time in compiling a Record | had directed that a
Transcript of proceedings at the Second Hearing should be taken. The Transcript
including opening statements, evidence given and arguments presented in Q&A,
closing statements and Chair's summary of conclusions, is set out at Annex D to this
Determination.

At the end of the Second Hearing, having conferred with the other members of the
Panel, | again outlined to the Parties the substance of the Panel’s intended revised
determination of the dispute, as later to be confirmed in this written Determination.
This was now, in summary, that all of the seven XC train services concerned should
be awarded the xx12 arrival times into Glasgow Central, Network Rail having now
indicated that, whatever its views on the merits of that conclusion by reference to the
Decision Criteria, it could af least find TPR-compliant solutions for such an award in
respect of all the seven XC services (including the two services previously excepted at
the conclusion of the First Hearing).

I confirm that | have taken into account all of the submissions, arguments, evidence
and information provided to the Panel over the course of this dispute process, both
written and oral, at or in relation to both the First and Second Hearings,
notwithstanding that only certain parts of such material are specifically referred to or
summarised in the course of this Determination.

Relevant provisions of the Network Code

The version of the Network Code Part [ in force from 12 July 2017 was applicable to
the matters to be determined in this dispute. The provisions of the Network Code in
issuie in this dispute are, principally, the following Conditions:

D1.1.11 Definition of ‘Flexing Right’

D2.5 Content of an Access Proposal

D26 Timetable Preparation — D-40 to D-26

£4.2 Decisions arising in the preparation of a New Working Timetable
D4.6 The Decision Criteria
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05.3 Powers of dispute resclution bodies
D5.6 Implementing an appeal ruling

The relevant extracts of the Network Code are reproduced at Annex E to this
Determination.

4 Submissions made by the Dispute Parties

4.1 As previously noted, XC's and Network Rail's submissions in their respective Sole
Reference Documents (including all Appendices) to the First Hearing are published on
the ADC website, XC's material having been redacted to exclude commercially
sensitive content. NR’s new material instigating or informing the Second Hearing is set
out in full at Annex C to this Determination. The full texts of XC's and NR's respective
opening statements to the First Hearing are set out at Annex A io this Determination.
Their and ASR's opening staiements to the Second Hearing are included in full in the
Transcript at Annex D to this Determination. All three Dispute Parties’ closing
statements to the First and (very briefly) Second Hearings are respectively
summarised in the Record at Annex B and set out in full in the Transcript at Annex D
to this Determination.

4.2 In summary, XC's submissions to the First Hearing noted that this dispute arose from
TTP1122 having instructed Network Rail to revisit its award in respect of the seven
train services in issue after having obtained a more complete set of data. XC did not
claim that Network Rail had failed to comply with these instructions, but maintained
that its reconsidered decision had still been based upon a flawed application of the
Decision Criteria, taking into account inaccurate data, assumptions regarding
aspirations made without evidence and inaccurate comparisons made between
different issues. XC also maintained that, in addition to this flawed application of the
Decision Criteria, some of the weightings applied to individual criteria were also
incorrect, and that the reasoning underpinning these weightings was unclear.

XC maintained that there were several instances of these issues of flawed application
and weighting throughout both Network Rail's decision document and its Sole
Reference Document. XC described a number of specific examples of this treatment
in both its Sole Reference Bocument and its opening statement {o the First Hearing.

4.3 In its Sole Reference Document to the First Hearing, XC sought the following
decisions from the Panel:

- iofind that, given the repeated failure of Network Rail fo correctly apply the
Decision Criteria and the proximity to the start of the Timetable, the matters raised
at this hearing constituted exceptional circuimstances as per Condition D5.3.1(c);

- fo direct Network Rail to overturn its decision made during the preparation period
for the December 2017 Timetable and restore the xx12 arrival time of the 1Sxx
service group into Glasgow Central; and

-~ to confirm that correct weighting and application of the Decision Criteria would
have seen the xx12 arrival time of the 15xx Service Group, as bid by XC,
published in the December 2017 Timetable at D-28,

4.4 in summary, Network Raii's submissions to the First Hearing were that its obligation
was to consider the overall interest of all current and prospective users of the network
{by reference to Condition D4.6.1 — the Objective), NR maintained that it was not its
fob simply to consider whether a particular change to the running order of a train might
cause a degree of inconvenience and potentially some loss of income to a particular
Timetable Participant, bt that its obligation and focus was much wider than that; it
had to balance a whole series of interests,

Taking that into account, NR maintained, where the application of two or more of the
relevant Considerations in the Decision Criteria would lead to a conflicting result, it
had to decide which was the most important and apply the appropriate weight to them
accordingly. NR said it had idenfified the weighting it had given to the various
Considerations; and that XC had responded by generally disputing NR’s weighting but
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had faited to suggest an alternative or give specific examples of perceived incorrect
application of weighting.

In its Sole Reference Document to the First Hearing responding to the issues raised

by XC, Network Rail sought the following decisions from the Panel:

- to determine that Network Rail had considered and appiied the Decision Criteria in
accordance with Conditions D4.6.1 and D4.6.2;

- toreject the claim that the circumstances of this appeal constituted exceptional
circumstances; and

- 1o uphold the decision of Network Rait to ailocate the xx12 arrival Train Slot at
Glasgow Central to ASR and to allocate the xx15 arrival Train Slot fo XC.

Network Rail's new submission in its email of 20 October 2017 which instigated the
Second Hearing, as noted at paragraph 2.9 above, was initially that, having examined
the detail of the proposed retimings of the five XC services concerned, it naw was not
able 1o "change the running order between ASR and XC as first theught” and at the
same fime preduce a plan which was fully TPR-compliant, without removing one Train
Slot from a Rolled Over Access Proposal. NR stated that its original assessment of the
proposed re-ordering of the relevant XC and ASR services, undertaken in limited time
in the course of the Hearing of dispute TTP1122, had not inciuded the full range of
consequential retimings that might be required and consequently had failed to
recoghise that it was not possible to achieve a TPR-compliant solution to retiming the
XC services whilst also providing TPR-compliant solutions for all the conseguentiai
refimings.

Network Rail's further e-mail of 27 October 2017, however, appeared tc indicate that
on further examination of the overall picture of consequential retimings in response fo
the Panel’s request to identify alternative possible soltutions for the Second Hearing, it
had proved possible after all to accommaeodate all the relevant train slots without
removing any and in compliance with the TPR, albeit with some journey time impact to
a number of ASR services. NR's paper produced with that e-mail set out the detail of
the ultimately TPR-compliant solution it had now found, and particularised all the
individual journey time extensions that would be required in order to make it work.
These amounted in aggregate to 7 minutes’ total journey time extension acress all the
ASR services affected across the course of a week.

in its opening statement to the Second Hearing, Network Rail confirmed that the
further work done since its original communication on 20 October 2017 had indeed
rasulted in a change to the position, in finding a TPR-compliant solution across the
board. NR also revealed that in fact there had been a further change even since its
subseguent communication on 27 October 2017, in that, having worked with all
parties, it had now concluded that in fact it could accommodate all Train Slots without
removing a Rolled Qver Train Slot from the Timetable.

Without specifically confirming or withdrawing its requests for decisions from the Panel
as stated in its original Sole Reference Document, NR suggested that it was now for
the Panel to decide on how NR should deal with the conseguential impact of the newly
identified retimings to ASR services and resulting journey time extensions. NR said it
was now locking for clarity in what it believed was an “unprecedented situation”.

XC's opening statement to the Second Hearing confirmed that its position had not
changed since the First Hearing. XC noted simply that Network Rail's position had
moved on since its original communication precipitating this Second Hearing (on 20
October 2017) and that there was now a TPR-compliant solution identified that did not
remove any Train Slots from the Timetahle. XC also noted that the range of
consequent journey fime extensions for ASR services referred to by NR were in fact
extensions only in relation to the offered December 2017 Timetable and not in relation
to the current May 2017 Timetable, so would not represent a change from the
timetable presently being used by passengers. XC made no request for any change to
the decisions sought in its originai Sole Reference Document.
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ASR’s apening statement to the Second Hearing was abridged in light of Network
Rail's change of position between its 20 October and 27 October 2017 documents. in
summary, ASR interpreted the 27 October 2017 document as substantially increasing
the ‘knock-on’ effects on the ASR services involved — retimings, numbers of
passengers affected, rediagramming of traincrews and asscciated further union
consultations, holding off printing public timetables - demonstrating how
interconnected the suburban services around Glasgow were, Based generally on all
these disruptive factors, ASR requested that the Panel did not amend the times of
those services as offered by Network Rail, so that ASR did not have to re-exiract its
public timetables and amend its train crew diagrams, as the Timetable commenced
operation in less than six weeks.

Oral exchanges at the Hearings: evidence and arguments submitted

A number of facts emerged in the course of the Hearing of TTP1122, which are set ocut
at section 5 of the written determination of that dispute, as published on the ADC
website. These facts concern the processes adopted and steps taken by Network Rail
in compiling the December 2017 WTT in response to the proposals of XC and ASR
regarding the services concerned; and the chronology of events and actions leading
up to the bringing of dispute TTP1122. Those findings of fact are therefore material
also to this dispute TTP1174 and | adopt them as so recorded in that determination.

At both the First and Second Hearings of this dispute, after considering the written
submissions of the Dispute Parties as referred to in section 2 above, and having heard
the Parties' further oral submissions in their various opening statements as referred to
in section 4 above, the Panel questionad the Parties' representatives to clarify a
number of poinis arising. In line with the practice adopted at previous Timetabling
Panel Hearings, although the individuals' answers to guestions were not taken as
sworn evidence (in common with the Parties' written submissions), 1 consider that we
are entifled and indeed (in the absence of any indication to the contrary} obliged to
accept them as true and accurate statements. Accordingly | have taken them into
account in reaching this Determination.

The Record at Annex B describes in detail the Q&A conducted during the First
Hearing, and the Transcript at Annex D inciudes a verbatim account of the Q&A
conducted during the Second Hearing, including in both cases incidental observations
by the Panel and the Parties. The Record and Transcript constitute integral parts of
this Determination for this purpose. The foilowing, therefore, is only a digest of the
main evidential themes explored and arguments advanced in the discussion during
those (J& A sessions.

First Hearing

At the First Hearing the discussion followed a sequence of topics which | outlined at
the outset. | noted that because this hearing was not an appeal from TTP1122 but a
fresh consideration of a new dispute hased substantially on new facts and evidence
{even though also based largely on the same as those in TTP1122), it was therefore
required also to consider afresh any contentious issues of principle arising. In my view
two such issues arose, on which | wished to have the Parties’ views, being issues
where TTP1122 had made findings from which this Panel in TTP1174, having reached
certain provisional conclusions based on the submissions so far and after due further
consideration, was minded to depart;

-first, the extent, if any, to which Network Rail is entitled, in compiling the New WTT,
to make a decisicn on its own initiative rejecting or changing (by exercising a Flexing
Right) some aspect of an Access Proposal generally by reference to the Decision
Criteria, when no ‘decision’ as such strictly needs to be made because there is no
canflict with another Access Proposal or other specific overriding obstacle;

-secondly, the question whether there is actually a need for finding "exceptional
circumstances” under Condition D5.3.1(c) if the Panel’s direction can avoid
substituting its own alternative decision for that of Network Rail and fall instead within
Condition D5.3.1(a) by directing NR only to grant certain specific times as bid for by an
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operator whilst leaving (and empowering) NR to sort out any 'knock-on’ timetabling
issues arising by reason of that grant.

| noted that following consideration of these points of principle the Panel's questioning
would turn to an examination of Network Rail's reconsidered decisions in respect of
the seven trains the subject of TTP1122 by reference to NR’s revised Decision Criteria
document (included as Appendix E to XC’s Sole Reference Document for the First
Hearing}. The Panel would try to consider each train separately, so far as that
Decision Criteria document permitted, in accordance with the TTP1122 Panel's advice
to the Dispute Parties expressed in its preliminary note of determination issued on 11
September 2017,

First Hearing — Principles governing applicability of Decision Criteria

The Q&A at the First Hearing followed the sequence | had outlined, as described in
the Record. On the first point of principle | noted that the Panel's provisional
conclusion, departing from that of TTP1122 which had preferred NR's submissions on
the point, was that the contract, in the form of the Network Code, did not appear to
provide authority for NR when compiling the New WTT {o make what it considered to
be improvements to the Timetable on its own initiative, solely by reference to the
Decision Criteria whether generally in the ahstract or specificaily through the use of its
Flexing Right. The Panel could see that the wording of the Objective in Condition D4.6
might have been construed as introducing the idea that this was a possibility but it did
noi spell out any basis on which NR might actually be entitled to use it in the abstract —
and there was no other express indication of NR having a unilateral right to make
changes to the Timetable other than through the variations procedure in Condition D3,
which was a different process altogether.

Network Rail responded that it was not in agreement with this provisional conclusion
on the point of principle and we proceeded to a debate on the issue, as described in
the Record. NR's route of interpretation through the relevant provisions of Part D led
to Condition D4.6, where it says what NR'’s objective shall be “when required to decide
any matter”. NR maintained that this entitied NR simply to use the Decision Criteria
for deciding any matter it wished to. | proposed in return that in circumstances where
NR had to compile the New WTT, the interpretation route led to Condition D4.2.2,
which | thought NR's submissions both now and in TTP1122 seemed to have ignored,
whereby NR is required to endeavour wherever possible to comply with all {or rather,
in effect, all valid) Access Proposals and accommodate all Rolled Over Access
Proposals, subject to, among other things, beihg entitled to exercise its Flexing Right
under D4.2.2(c). 1 suggested to NR that this imposed in effect an overriding duty to
accommodate a Rolled Over Access Proposal wherever possible, subject to using its
Flexing Right under D4.2.2(¢) oniy if hecessary 1o enable it to perform that duty, that is
to say, to make possible the acceptance of a proposal that would otherwise be
impossible. | suggested, in conseguence, that because the duty (and power) under
D4.6 to apply the Decision Criteria was expressed to arise only where NR was
“required to decide any matter in this Part D", it therefore arose only when a 'decision’
as such was specifically necessary fo resolve either a direct conflict between Access
Proposals or a conflict between Access Proposals brought on by same other
overriding matter such as supervening TPRs, in a situation where NR would otherwise
be unable to camply with the duty laid down in Condition D4.2.2.

NR resisted these suggestions, pointing ouf that there had been a lot of change on this
line of route following amendment of the TPRs for December 2017. NR thought the
Panel's provisional conclusion could be taken to say that NR could not make an
intervention to improve the Timetable uniess it arose out of an Access Proposal from
an operator. NR maintained that the contract should be interpreted differently and that
NR could work through the Decision Criteria to change the WTT on its own initiative —
but that the operators would still have protection in this arrangement because of the
appeal mechanism. It pointed out that it made thousands of timetabling decisions
every year and very few were challenged. NR said it was difficult to accept that it could
not change the Timetable by itself. NR acknowledged that many of the changes it had
proposed in making offers to Timetable Participants had been in order to resolve
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problems arising due to the effect of the new TPRs, many of which had not been taken
into account in Participants’ access proposals; it believed that the resolution of these
problems required it to make 'decisions’ of a sort, thereby engaging the application of
the Decision Criteria, even if they were not necessary o resolve conflicts between
Access Proposals because there were no such conflicts.

| observed that NR seemed to be viewing a decision {o do something generally for the
good of the industry in its opinion — such as to make rail more competitive with other
modes of transport in Scotland — as being its prerogative. However laudable an
objective that might be, in my understanding it was not a decision that the confract {in
the form of the Track Access Agreement and Network Code) actually ‘required’ NR to
make. On the contrary, as previously suggested, the proper interpretation of the
contract did indeed appear to be that NR was required and entitled to apply the
Decision Criteria only when it was otherwise unable to accept an Access Proposal as
submitted without making a decision between that Proposal and something else
conflicting with it — usually another Access Proposal.

NR noted that it di¢ have at least one express power to make general changes, which
would involve the use of the Flexing Right, in Condition D2.3.4(b), to "identify
opportunities to develop strategic initiatives and to promote network benefits” etc. NR
acknowledged however that this particular power was not relevant here because it had
to be exercised before D-40 and NR accepted that it had not done that. The Panel
noted thaft, for that matter (as had previously been acknowledged), use of the Flexing
Right was also mentioned in connection with variations; but this likewise was not
relevant here.

In subsequent discussion NR acknowledged that most of the changes it had proposed

in making offers to Timetahle Participants had been in order to resolve problems

arising due to the effect of the new TPRs, many of which had nof been taken into

account in Participants’ Access Proposals — and could not reasonably have been |
factored in at the time of the Proposals, because of the necessary timing of the TPR |
process. NR felt that the resolution of these new TPR problems required it to make

‘decisions’ of a sort, thereby engaging the application of the Decision Criteria, even if

they were not necessary to resolve conflicts between Access Proposals because there

were no such conflicts.

XC pointed out that on 22 May 2017 Network Rail's timetabling work was completed
and, whilst possibly subject to change, no extension to XC's journey times was
envisaged, so that it had been confident that the new TPRs wouid not have an effect
on its journeys. As now published the new Timetable would have XC and ASR trains
arriving at Uddingston Junction at the same time, so notwithstanding the TPRs and
pathing time which was already there in XC’s timings, NR had decided that the ASR
train should go into Glasgow Central first and so had changed the current order. NR
said that decision was prompted by current performance and its guest for resilience.
XC noted that that had not been the explanation given af the time, which was that it
was to achieve a patterned Timefable. XC's view was that although NR might have
had a decision of some sort to make because the TPRs had changed, it had nct
needed to decide to change the order of trains from Uddingston Junction.

In further discussion NR accepted that, whilst it believed this exercise had involved a
decision of some sort, it was to do with the process of accommodating the new TPRs,
not a conflicting Access Proposal; and that had not been identified in NR's Sole
Reference Document to this Panel as the decision which justified engagement with the
Decision Criteria {nor in either of NR’s Decision Criteria documents). NR accepted this
amounted to saying that if it could find a hook to requiring some sort of decision
involving use of its Flexing Right to resolve a conflict, it could then apply the Decision
Criteria to a different decision or otherwise in sotme more general way. NR’s view was
that when the former (i.e. the now current) WTT had been looked a, there had
appeared to be opporiunity to improve things, and NR did not think there was anything
in the Track Access Coniracts or the Network Code which said that a Rolled Over
Access Proposal must be accepted, it was more a case where, following a review of
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the TPRs, the consequence of the WT'T going up in the air had given opportunity to
improve performance and the resilience of the plan, otherwise there would be no
opportunities for getting improvement. What had driven the change in the order of
XC's and ASR’s trains had been conflicts between XC trains and ASR trains at
Uddingston Junction due to the new TPRs, which required a fresh decision. Apart
from one XC train, NR found it could now reverse the order and still be TPR-compliant.
But the change had not been discussed with anyone, including ASR, until 25 May
2017, so was only decided upon between 22 May and 25 May 2017 when, it was
admitted, somebody in NR sat down and realised that the timing of the trains could be
“done better”,

Al this point | explained that having heard NR, the Panel was still minded to conclude
that as a matier of principle there was no entitlement for NR {o use its Flexing Right or
apply the Decision Criteria in a vacuum, which was to say, without there being a
decision required upon which to hook such entitlement. The Panel had noted the view
of NR as being that as long as there was a 'decision’ of some sort involved, which
could include just a general desire to do the best for the Network in compiling the
timetable, it did not matter whether that decision was strictly relevant or necessary to
enable NR fo act in accordance with the Condition D4.2.2 duty to comply with all
Access Proposals etc "wherever possible®. |t was still the Panel's provisional view that
a proper interpretation of Condition D4.2 was that NR could use its Flexing Right and
apply the Decision Criteria only when a 'decision’ was necessary specifically in order
to resolve something, e.g. conflicting Access Proposals or in any other situation where
there was something specific (such as new TPRs} which would otherwise make
impossible the timetabling of a train as requested by a valid Access Proposal.

Wrapping up on this point of principle | suggested again that the preambie to Condition
D4.2.2, which said “endeavour wherever possible”, gave NR the duty to leave the
Rolled Over Access Proposals as they were and the keep the trains in the existing
order. NR replied again that it was "difficult to accept” that it could not change the
Timetable. Asked if it agreed that it was possible fo retain the previous Timetable and
leave the trains in the present order, NR said a decisicn was necessary because the
trains concerned arrived at Uddingston Junction at the same time. XC pointed out that
the content of an Access Proposal (Condition D2.5.1) did not include the passing time
at a junction, only the arrival time at destination. XC repeated that it had asked for
arrival at Glasgow Central at xx12 and ASR had asked to arrive at xx15, so that there
had been no decision to be made by NR regarding the order of the trains. NR said its
concern was that no operator could bid with certainty in the situation of the new TPRs,
but finally agreed with my conclusion that NR had already accepted that the New WTT
could have included the XC and ASR trains arriving at Glasgow Central at xx12 and
xx15 in the same order as currently, whiist siill complying with the new TPRs, with the
exception of the one hour 14:00-15:00 (with which at that stage there was
acknowledged to he a TPR compliance problem).

First Hearing — Principles governing finding of ‘exceptional circumstances’

| then reminded the Dispute Parties that the second point of principle to address was
whether there was actually a need for finding “exceptional circumstances” under
Condition D5.3.1(c), if the Panel couid avoid “substituting” its own alternative decision
for that of Network Rail, by simply directing NR fo grant certain specific times as bid for
by an operator whilst leaving NR to sort out any conflict arising as a resuit of that
grant. | advised that the Panel's provisional conclusion on this issue, again departing
from NR's submissions and the apparent finding in TTP1122, was that, because limb
(a) of Condition D5.3.1 allows the Panel to give directions to NR specifying a particular
result to be achieved but without specifying the means of achieving it, this actually
does allow the Panel to direct NR to do something specific with regard o accepting an
Access Proposal but not to stipulate how NR is to deal with the knock-on effects of
such acceptance; and that therefore, confrary to the apparent conclusion of TTPRP1122,
a Timetabling Panel is not in effect wholly precluded from allowing an appeal in any
way from an NR timetabling decision without engaging the notion of exceptional
circumstances. | said we would in any case, however, go on fo consider what might

TTP1174 Determination 12 of 90



5.16

517

518

519

constitute exceptional circumstances for the purposes of Condition 25.3.1(¢) and
whether they could be found in this case - partly because XC had raised this
expressly in its submission and partly in case the Panel was found to be wrong on the
principle.

In the discussion which: followed on the principle, no Party seemed to confest the
proposition that a Panel was not in fact confined to rejecting a timetabling appeal
against Network Rail unless the elusive ‘exceptional circumstances’ could be proved.
NR was unsure if being directed just to accept an Access Proposal without the detail of
how to do it would be “acceptable” without engaging exceptionat circumstances,
unless it had done something outside the contract such as incarrect application of
process, Various views were expressed but it became clear on all sides that merely
bringing a dispute that resulted in a determination only very late in the timetabling
process and quite close to the new Timetable date was not considered of itself to
constitute exceptional circumstances. it was not thought exceptional to be having
matters resolved so close to the start of the New WTT; there were stilt now unresolved
dispute registrations relating to the December 2017 WTT. Asked what might constitute
exceptional circumstances, XC was not sure other than in effect anything arising which
required advertising of products already issued to be corrected: NR suggested if the
New WTT was not operable or it was found that NR had been discriminatory, perhaps
also if NR was found not have carried out its duties propertly; and ASR suggested if
there was an appeal to be heard after the start of the WTT.

First Hearing — Evaluation of practical application of Decision Criteria

The Panel then turned, as previously indicated, to an examination of Network Rail's
reconsidered decisions in respect of the seven specific XC services in contention
under TTP1122, trying to look at each one separately so far as possible by reference
to NR's revised Decision Criteria document following TTP1122 issued on 15
September 2017(included as Appendix E to XC's Sole Reference Document to this
TTP1174 and usually referred to by NR simply as the “Decision Document”).
Because of the way in which the Decision Document was structured, as a listing under
each successive ‘Consideration’ of the Decision Criteria, in many cases generally
rather than separately by reference to each service, it proved difficult to follow
rigorously a process of considering each service by itself and the exercise inevitably
progressed to an examination of how each Consideration had been weighted and/or
applied to all the relevant services, trying to understand NR's methodology and the
evidence for its application. FFor the detail of this examination | refer to the relevant
paris of the annexed Record rather than attempt to paraphrase it here.

In summary, the evidence was that in respect of Network Rail's application of each
Consideration, the submissions of XC in its Opening Statement (as referenced at
paragraph 4.2 above} were borne out: that the application was flawed, took into
account inaccurate data (taken at face value, without being verified), assumptions
regarding aspirations made without evidence, and inaccurate comparisons made
hetween different issues; and that some of the weightings applied to individual
Considerations were also incorrect, and the reasoning underpinning these weightings
was unclear. Several instances of such flaws were given and substantiated and, as
the Record shows, many of these evidentiat points were acknowledged without demur
by Network Rail as the discussion proceeded.

As regards the methodology of weighting the Considerations the Panel found it
increasingly difficult to understand on what basis generally Network Rail weighted one
Consideration as important or not important. | eventually peinted out that where one
Consideration had a more marked result in favouring one party against another, NR
seemed to give it a high weighting because it had a mare noticeable effect, and that
we had the impression that NR had ne consistent standards for doing this weighting.
NR simply observed that there was “no laid down way to do this”. By this stage of the
discussion, having discussed nearly all of the Considerations, NR seemed to have
come round to regarding Considerations {c) (performance) and (f) {commercial
interests) as the most important, most of the others having fallen by the wayside in
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one way or another. | asked how NR had applied Condition D4.6.3, which went some
way towards prescribing a methodology for applying the Considerations including their
appropriate weighting. NR replied that it seemed to have fallen into a trap in how to
decide on the relevance of a Consideration, so had got inte a behavicur which tried to
consider all the Considerations. NR said its attention to Ceonsideration (c) had been
consistent throughout but in the case of Consideration (f), differing information had
heen presented by the operators and it was difficuit for NR's Planners to judge. | hoted
that according to Condition D4.6.3, the weighting should be the second part of the
exercise, after deciding which of the Considerations are relevant and, of those, which
are in conflict. Here, (¢} and (f) were the main Considerations in conflict according to
the additional evidence received from the parties after TTP1122, but the way the
decision had been expressed by NR was that it first gave the weighting in the abstract
and then identified the conflict. Accordingly it was evident that there was no
particularly coherent method in NR for applying the Decision Criteria to the particular
circumstances involved.

| noted that the Panel had inevitably been distracted from its intended service by
service consideration of Network Rail’s decisions, due to the largely general
application of the Decision Criteria by the Decision Document across all of the relevant
services. Nonetheless, one way or another in the course of that exercise the Panel
seemed {o have covered the relevant evidence specific to each individual service. The
only further point now raised by NR was that for the 1412 SX Train Slot, it still did not
believe that it had a TPR-compliant solution in this hour if it had fo swap the frains
back round, i.e. award it io XC. This was not contested by XC. With the information to
hand, NR did not have a solution without increasing the journey time for ASR’s
resuliing 1415 service under its Flexing Right but having made the offer fo ASR, NR
believed it did not now have the power to flex it untess under the direction of the
Panel. NR did not know whether it might have been able to arrive at a TPR-compliant
solution if it had had the time before making the offer, because although it had
previously re-looked at it, it had not locked at it since the information came to hand nor
had it been an issue raised previously.

Second Hearing

At the Second Hearing of this dispute, as for the First Hearing, after considering the
new writien material e-mailed by Network Rail as referred to in section 2 above {there
was no response from XC or ASR in the time available)}, and having heard the Parties'
further oral submissions in their various opening statements as referred to in section 4
above, the Panel again questicned the Parties’ representatives. Before looking at the
detailed impact of the specific matters raised by NR, | wanted to deal with the basic
issue of clarifying the overall position resulting from the two very different
communications received from NR on 20 and 27 October 2017 which had instigated
this reconvened Hearing. As the Panel understood it, the former stated unequivocally
that NR could not comply technically with the Panel's previously announcad
determination because it could not find a TPR-compliant solufion, whereas the latter
communication completely superseded the former in saying that, from further work
completed in the intervening week, NR was satisfied that it could find at least one
TPR-compliant solution in respect of all the seven XC services concerned, albeit with
a number of other "knock-on’ effects as mentioned. NR confirmed that this was indeed
the case and that it was now the knock-on effects that it wished the Panel to consider,
though these no longer included remaoving a Train Slot from a Relled Cver Access
Proposal. NR wanted to understand whether the Panel considered it was able o go
and make these knock-on changes at this stage but, subject to that, was now satisfied
that it was indeed possible to comply with the determination indicated at the First
Hearing and also come up with at least one generally TPR-compliant timetable ptan.
Asked if there were other TPR-compliant options that could equally achieve the
outcome of the determination, NR could not say if there were any other possibilities,
just that the one currently identified would appear to cause the least amount of
disruption to the operators affected.
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Second Hearing - Principles governing applicability of Decision Criteria

| said the Panel was minded to maintain the decision that it had come to at the First
Hearing requiring NR to accept XC’s proposal and do what needed to be done in order
to achieve that, but without specifying what that might be, NR having now said
unequivocally that it could be done with at least one TPR-compliant sciution. The
Panel had not thought there was any doubt about that before but a possible doubt had
been raised {by NR’s 20 QOctober communication) and now had been resolved. This
was of course on the supposition that the Panel's previous conclusion was still vaiid on
the principle that the Decision Criteria were not applicable in the abstract where there
were no conflicting proposals io resolve. All the same, | noted, the Panel would still
come fo consider the subsidiary issue of application of the Decision Criteria in the
same way as it had at the First Hearing, against the theoretical possibility that it could
be found in error on that finding of principle and therefore in the alternative should
have looked at the relative merits of all factors by reference to the Decision Criteria
and in the light of the new points that had been raised for this second Hearing.

First, though, in the light of what Network Rail had now confirmed | wanted to revisit
the question of TPR compliance on the one service (15355X) where previously the
Panel had not directed Network Rail to accept XC's proposal for the 1412 arrival time,
because it had been said then that there was no TPR-compliant solution for it. At the
time all Parties had seemed to accept this at face value, so the Panel had not then
said it would be directing acceptance of XC's proposal in respect of that service. NR
confirmed that it had now found a TPR-compliant solution for that service as for all the
others concerned, and XC agreed that the solution for this service appeared with all
the others in NR’s latest 27 October 2017 document. ASR, however, pointed out that
the more significant issue which had been particular to ASR’s 2B778X versus that XC
service, had heen the causing of a broken driver diagram, apparently raising all soris
of associated traincrew and union consultation issues. A very lengthy discussion
followed on the ramifications of this broken driver diagram, for the detail of which |
refer to the relevant part of the Transcript. The upshot of this seemed to be a
recognition that it actually resulted from the overlaying of the TPR changes on the
existing service which ASR had bid for as part of its Rolled Over Access Proposal.
ASR had unsuccessfully challenged some of the TPR changes (TTP1064), including
those affecting 2B77SX, and had even unsuccessfully appealed that decision to ORR.
The Panel pointed out that ASR would therefore have had to accommodate the detail
of the TPR changes into its services, and adjust its diagramming accerdingly, even if
NR had not, on its own initiative, swapped round the times of the ASR and XC
services. ASR acknowledged that it would have had to go through the rediagramming
process anyway and that the necessity of doing so after D-26 was in reality just a
timing issue’. With regard, therefore, to that particular service, the conclusion was that
there was a TPR-compliant solution {o an award in favour of XC just as for the other
services concerned, hut there was also, for that one service, an additional specific
commercial consideration, which it would be relevant {o take into account if the
Decision Criteria were applicable and were applied.

Second Hearing — Evaluation of practical application of Decision Criteria

| had said the Panel would return to the subsidiary issue of application of the Decision
Criteria on the basis that its primary conclusion was that this was not a situation where
the Decision Criteria could or should have been applied unilaterally by Network Raii,
but that it needed to address it in case a later authority should conclude differently.
The Panel had been through that issue in some detail at the First Hearing, on the
basis of Nefwork Rail's new Decision Document, which it had produced as a result of
the direction of TTP1122. Among other things, the broken driver diagram was
mentioned in that, though not the particular consequences of it. At the First Hearing
the Panel had been through the relevant Considerafions and come tc the conclusion
that the best one could say was that a coherent case for applying them in a particular
way, favouring the swap of the arrival times, had not been made. Now the Panel had
some additional arguments to consider, first in ASR’s opening statement, and now
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with this particular issue of the broken driver diagram, to try and assess the most
relevant two Considerations, a Decision Criteria decision, if the Decision Criteria were
theoretically applicable. (Though NR had in fact acknowtedged at the First Hearing
that a peer review of its decision would have said to ASR that the driver diagram issue
was only a product of the decision, i.e. not a factor to be taken into account in making
the decision.)

The guestion arese again how relatively important were all these Considerations,
including not only the detall relating to the broken driver diagram but all the other
things mentioned in ASR’s opening statement, if it had taken until now actually to flush
out all this detail. | suggested that ASR's challenge and then appeal against the TPR
changes might be thought {0 have led it at least to some general anticipation that it
would be gquite a significant issue to deal with all the 'kKnock-on’ effects on its services
that were only now being raised by NR.

ASR noted that it had subsequently been subject to TPR changes that had been
proposed for May 2018, which had been withdrawn or were in the process of being
withdrawn because if the changes for the Argyle line and the North Electric were
applied together they did not work. ASR had highlighted this as part of TTP1064 but
the appeal went against it, possibly, ASR believed, because it argued it at a too
general level rather getting down to the actual granularity of one train versus another
train versus one margin versus another, etc. | explained that this seemed the case
here also, that getting to that level of granularity was something ASR could have done
at an earlier time - if not at TTP1122, then certainly at the first stage of this TTP1174,
which actually resulted from TTP1122 determining that it was not granular encugh and
that more information was needed. Instead it seemed that Network Rail's now TPR-
compliant solution had come as something of a surprise, with ASR saying it couldn’t
really have worked it out for itself or come to the conclusicn at a rather earlier stage
that a solution might appear if it looked at it in more detail. Even when invited to put its
case here, ASR apparently didn't then think these things were sufficiently important to
put in @ more cogent detailed submission than it actually did, which was simply a short
e-mail saying it agreed with Network Rail. ASR noted that the Timetable as published
at D-26 and as it was now, was not yet compliant, because it was still the subject of
numerous Variation Requests from both Network Rail and ASR, fo try and fix conflicts
and issues discoverad on the Timetable, separate from this — which process it
described as ‘business as usual’. The Panel pointed out that this made the types of
changes now under discussion from NR's 27 October 2017 document feel relatively
minor and something that one would expect to see as a maiter of course, particularly
having regard to how ASR chose to manage its service throughout the Timetable.

| reminded Network Rail that the relevance of the topic under discussion was to help
form a view on how and when the Decision Criteria might have heen applied, had they
been applicable. The Panel's thought was that if these new details had been so
important they might have come up at an eariier stage in the process and it seemed to
make a difference that the problem was now being spoken of as one of timing rather
than substance. NR said it was not just a timing exercise when on conclusion of
TTP1122 it was asked to go away and reapply the Decision Criteria, based on new
information to be supplied. NR at that stage did not consider the detail of what the
timetable construct would look like. That then led on to this TTP1174, and only now,
following the First Hearing, had NR looked into this in the detail that it heeded to and
that had led it to the stage where it could share the finer details of what was required
to be done. So at no point up to now would NR have produced a Variation Request,
because it had not yet been required to. Nor did NR on reflection think it had been
beneficial to be asked to come up with an answer in a very short time during the
TTP1122 Hearing. This had led to a position where NR incorrectly thought there was a
compliant aiternative solution, which had remained in everyone’s thinking threughout
the rest of the process, whereas in fact it had not been visited in any great detail until
this stage here.

The Panel noted that, whereas the outcome of TTP1122 was for Network Rail to invite
more information to make a decision around how it had used the Decision Criteria, as
part of the reconsidering of its decision it did not actually do any timetabling work, but
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just applied the information that it received on top of the Timetable as it was, i.e. as
had already been offered with the XC service arriving at xx15. NR acceptied this, and
that it then did not iook at the alternatives. NR thought its subconscious assumption
must have been that there was a solution available so that it could alternate the paths
if required to, but NR therefore did not then go back and look at any detailed timing
work as part of that process {o see what the alternatives would lock like. The Panel
suggested that NR should have envisaged that TTP1174 could still go the way
indicated by the possible cutcome of a Decision Criteria application as provisionally
proposed by TTP1122, And therefore that it would have been incumbent on NR to find
out the effects if it did go that way, as to whether there were any other facts that it
hadn't locked at so far, i.e. in the timetabling sense, to counteract that. That could
have saved the necessity for this Second Hearing. NR accepted this and the Panel
commented that this was a key learning point for NR in preparing for any kind of
Decision Criteria application in conversation with a Timetabling Panel; information
presented at TTP1174 could not possibly be viable if the Panei only had one verified
timetable outcome and had to apply the information on top of it and just had a set of
assumpticns for the other outcome.

The Panel reverted {0 discussing the broken driver diagram issue in respect of the one
ASR service referred to, viewing that as a commercial matter coming under the
commercial interests Consideration in the Decision Criteria. ASR had roughly put a
figure on that, of £72,000 for the driver. | asked if ASR were really saying that all that
additional cost plus the circumstantial cost resulted from that single requirement, or if
naving that additional driver would not somehow be factored into its roster and its
other services. ASR said the former was the case; and having incurred the cost, there
would not be any compensating benefit other than just solving this particular problem. |
asked if ASR was looking o recover any compensation from Network Rail; it showed
no interest in this and clearly considered that it had no entittement or reason to do so
under its Track Access Agreement or otherwise. If seemed to view the possible swap
back of services with XC just as a timing problem, because it would occur relatively
fate in the day, had it happened earlier in the process ASR confirmed it would have
been dealt with in the ordinary course of business.

Second Hearing — Principles governing finding of ‘exceptional circumstances’

t turned back to the question of exceptional circumstances, which was raised by XC in
its submissions. The Panel's provisional conclusion, at the end of the First Hearing,
had been that it did not need to find exceptional circumstances in order 1o make the
decision that it was minded fo make, because it would not be making a decision which
substituted the Panel's timetabling decision for that of Network Rail, which is what the
Network Code says requires something called 'eéxceptional circumstances’. Insfead,
the Panel would be making a direction that required Network Rail to achieve a
particular result without specifying the means by which it was to do that. | thought thai
would still be the conclusion after the Second Hearing but nevertheless, again, as an
alternative and in case that first conclusion was wrong, the Panel did consider
whether, as it had been raised, the particular circumstances of this dispute did amount
to exceptional circumstances which would have justified the Panel actually substituting
a decision in detail for that of Network Rail. At the First Hearing the Panel had
concluded it did not think that the mere fact of late timing and proximity to the
Timetable date of these decisions being made amounted to exceptional
circumstances. | asked for views on whether, in the light of the information available
now, the Panel should reconsider that, i.e. whether it might be considered excepiional
circumstances, particularly in view of what was said in Network Rail's first e-mait,
which had precipitated this reconvened hearing. NR’s e-mait to the ADC Secretary
had said 'l am not aware of this scenario having occurred before, and seek your
guidance as to how you would recommend Network Rait to move forward’, and that
had been echoed in Network Rail's opening statement, that it was an unprecedenied
situation.

NR still did not consider it as exceptional circumstances. 1t thought Condition D5.3.2
applied, under which NR could seek further directions, giving guidance as to what was
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in the determination in terms of the outcome that NR shouid reach,

| mentioned aiso the relevance of Condition D5.6.1 concerning implementing an
appeal ruling: ‘Network Rail shall be bound and empowered 1o take such steps as
may be necessary to implement all rulings made by a Timetabling Panel or the ORR
pursuant to this Condition D5. All such steps shali be taken promptly.’ | considered
that as lending weight to the ability to go under Condition D5.3.1(a), which empowered
the Panel to direct a result to achieve without stating the steps to be done; Condition
D5.6.1 empowered Network Rail to take those steps, i.e. for example, to make these
‘knock-on' decisions provided they are compliant. NR thought this helped its position in
implementing a determination. | noted that this should get over the potential problem
otherwise of the offers having already been made: the Panal’s provisional conclusion
was that Condition D5.6.1 did empower Network Rail do this and Cendition D4.7.1
provided that everything was binding unless changed by an appeal through Part D,
which could either be to a Timetabling Panel or then to ORR.

| confirmed that as far as the Panei was concerned, it could arrive at a decision on
what it had heard so far without going into further detait on the specifics of the
compliant solution plan i.e. going through all or any of those services point by point to
to see if what Network Rail now proposed (in the 27 October 2017 document) was
accepted as viable. XC and the other Parties contfirmed they did not wish to ask
anything on that, or explore that further.l therefore confirmed that the Panel couid
safely conclude, for the purposes of coming to a decision, that it was accepted on all
sides that there was a TPR-compliant solution to accepting XC’s original Rolled Over
Access Proposal for the xx12 arrival times of those seven services, notwithstanding
that there were other considerations in respect of all of them and one in particular
which had been fully evaluated, and ait Parties confirmed their acceptance of this.

Second Hearing - Costs

At the end of the Secend Hearing, before inviting any closing remarks from the
Parties, in view of the fact that the Panel had been prompted by Network Rail's
communications to convene this second hearing day | thought # appropriate to raise
the matter of costs and invite submissions. Some of the Parties had confused claims
for costs with claims for damages or compensation, but once | had clarified the
position and reminded them of the Rules regarding claims for costs (Rufes H59 and
H60), it hecame apparent that none really wished to pursue a claim in relation to their
costs of the Second Hearing, largely because they had not incurred anything
significant. However, the reason | had raised the subject at ali was because the
possibly relevant costs of the Second Hearing included those of the ADC itself. |
explained that it was purely the issue of conduct (imb (b} of Rule H60) being possibly
such as to justify an award of costs - not improper conduct, just conduct that was
factually the cause of incurring costs that would not atherwise have been incurred.
And the reason | had raised it, was because the Second Hearing had come about
through Network Rail sending a statement to the ADC, about a week after the First
Hearing, stating in effect its inability to comply with the decision that had been
indicated in advance of the written determination. That statement, as a result of further
work by Network Rail, had been shown to be incorrect, and therefore, in a purely
causative sense, the reason why the Second Hearing had taken place. 1 was
contemplating making an order of costs to the ADC for this hearing for that reason.
Network Rail said it would accept an order of the costs of the ADC in these
circumstances.

Second Hearing - Closing remarks

| then invited closing remarks from the Parties. Network Rail did not feel there was
anything further to add following the previous two hearings and today’s hearing;
everything had been covered that was required to be covered. XC just wished fo note
a point from its opening statement that some of the increased journey times
highlighted by Network Rail in its proposed TPR-compliant solufion were not journey
time increases agains! the currently operating Timetabhle, so that passengers would
not see any impact from these changes. And equally XC helieved that some of the

TTP1174 Determination 180190



6.1

6.2

6.3

6.4

non-compiiances that it sought to fix were non-compliances that existed in the
currently published Timetable as well and therefore were not strictly related to the
decision at hand here. ASR and WCT had nothing to add.

Analysis and consideration of issues and submissions

I now consider the issues raised by this dispute. | confirm this analysis takes into
account, as previously noted, the Dispute Parties' submissions prior to and at the two
Hearings, including the oral exchanges on particular points of information raised
during the Hearings. i is these matters that inform the conclusions of this
Determination

In essence | conclude, on the basis of the evidence and arguments presented at the
two Hearings (as appear from the Record and the Transcript) and my own
interpretation of the relevant sections of Part D of the Network Code, that XC has
made out its case as expressed in the Notice of Dispute, its original Sole Reference
Document and subsequent submissions.

The analysis of the issues in this dispute mainly follows the structure and content of
the propositions discussed and establisiied in the course and af the end of the oral
exchanges sequentially during the two Hearings.

Applicability of Decision Criteria

As indicated in the course of both Hearings, | thought it important to revisit the
significant issue of principle already addressed in TTP1122, of whether NR is entitled,
in compiting the New WTT, to make a unilateral decision rejecting or changing (by
exercising a Flexing Right) some aspect of an Access Proposat or Rolled Over Access
Proposal generally by reference to the Decision Criteria in the abstract, when a
‘decision’ as such is not strictly required because there is no conflict with another
Access Proposal or some other specific overriding and contractually effective obstacie,
such as the TPRs, nor any other conflict needing resolution under the Network Cade.
Whilst conscious of departing from the finding of TTP1122 on this point, | concluded at
the end of the First Hearing that a proper contractual interpretation of the relevant
provisions of Part D of the Network Code does not give NR the right to make such a
decision in the abstract on its own initiative, even for what it considers to be
improvements to the Timetable or other general industry benefit purposes, nor do the
Decisicn Criteria (including the Ohjective as well as the Considerations) by themselves
give NR such a right. | remain of that view, for the following reasons;

8.4.1 In determining the process for arriving at a New WTT the route of contractual
interpretation through Part D starfs at Condition D2.6.1: “During the Timetable
Preparation Period (B-40 fo D-26).... Network Rail shalt compile the proposed New
Working Timetable.” This leads to Condition D2.6.3: “In compiling the New Working
Timetable Network Rail shall be required and entitled to act in accordance with the
duties and powers set out in Condition D4.2.” This in turn leads to Condition D4.2.1
which requires NR, in compiling a New WTT, both to “apply the Decision Criteria in
accordance with Condition D4.6” and "conduct itself as set out in this Condition D4.2",
This introduces directly the preamble to Condition D4.2.2 {which the submissions in
TTP1122 seem to have ignhored), whereby NR is required to “endeavour wherever
possible to comply with” all (meaning, in effect, all valid} Access Proposals and
accommodate all Rolled Over Access Proposals subject to, among other things, heing
entitled to exercise its Flexing Right under Condition D4.2.2(c) - and where that
eventually proves impossible, to allocate Train Slots according to the order of priority
in the much exercised Condition 4.2.2(d).

6.4.2 By this sequence the general responsibility stated in Condition 32.6.3 for NR
to compite the New WTT gives rise to a specific duty expressed in the Condition
D4.2.2 preamble to accept an Access Proposal or accommodate a Rolled Over
Access Proposal wherever possibie. For that duty to be in any way meaningful, the
entitlement to which it is subject, to exercise NR’s Flexing Right under D4.2 2{c), must
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be intended to apply only if or to the extent necessary to enable it to perform such a
duty, that is to say, fo make possible the acceptance or accommodaticn of an Access
Proposal that would otherwise be impossible. {There are other specific entittements
under Part D to use the Flexing Right, but they are not relevant to this situation.)

6.4.3 Condition D4 is entitled “Decisions by Network Rail". The sub-sections of
Condition D4 deal with the different kinds of decisions that Network Rail has to make
under the Network Code: concerning the Rules (D4.1), preparation of a New WTT
{D4.2}, Train Operator Variations (D4.3), Network Rail Variations {D4.4), and
Possessions Strategy Notices(D4.5). Consequently NR's stated obligation and
corresponding right under Condition D4.6 entitled "The Decision Criteria”, to achieve
the Objective by applying the Considerations, which obligation is staied to arise
“Where NR is required to decide any matter in this Part D7, can be expected to arise
only when a decision of a kind expressly contemplated somewhere in Part D — and
therefore within a category picked up and regulated in Condition D4 - is actually
needed. And in the case of a Condition D4.2 “Decision arising in the preparation of a
New Waorking Timetable” this therefaore can only sensibly refer to a decision which is
compatible with, or necessary to enable it to discharge, its other duties or obligations
under Condition 4.2, including the need to resocive a conflict between Access
Proposals or between an Access Proposal and some other technically supervening
matter such as the TPRs, in a sityation where without such resolution NR would
otherwise be unable to discharge the overriding duty laid down in the Condition D4.2.2
preambie,

[ concluded therefore at the end of the First Hearing that Network Rait under the
Network Code does not have the power or the right to apply the Decision Criteria in
the abstract, generally on its own inifiative, to any part of the process of compiling the
Timetable; nor, at teast in the context of the facts of this dispute, to exercise its Flexing
Right — or apply the Decision Criteria o the exercise of a Flexing Right — unless there
is an actual decision to be made on accepting an Access Proposal or Rolled Over
Access Proposal because it conflicts with another Access Proposal or Rolled Over
Access Proposal. | remained of that conclusion at the end of the Second Hearing.
Where there was no such conflict -- as was the case here -1 therefore decided that the
need or entitlement to exercise a Flexing Right on an otherwise unconfiicted Access
Proposal did not arise.

The excepiion to that, as previously noted, was if there was some other overriding
contractual or technical reason for rejecting or changing an otherwise unconflicted
Access Proposal — the obvious example being non-compliance with the TPRs. At the
First Hearing | concluded that that was the case for the 1412 SX arrival slot requested
in XC's Rolled Over Access Proposal, where it was stated and accepted on all sides —
as far as we understood — that awarding the 14128X arrival time to XC for that service
would in some way have given rise to an irremediable non-compliance with the TPRs.
That appeared to give rise o a sufficient conflict to require an actual decision on the
part of NR applying the Decision Criteria and entitling NR correctly to use its Flexing
Right in order to amend XC's proposal by providing for its 1S35SX service to arrive at
1415 rather than 1412. My decision, therefore, as announced at the end of the First
Hearing, was that the arrival time of 1412 for service 15355X would not be awarded to
XC; but that the arrival time of xx12 in respect of ali the other six services would be
awarded to XC. NR would have been able consequently to award the 14412 SX arrival
to ASR if it saw fit, but wouid not have been specifically directed to do so.

At the Second Hearing, however, it was eventually confirmed conclusively by Network
Rail that TPR-compliant soiutions for all seven XC services arriving at xx12 had been
found. There therefore appears to be no conflict with XC's Rolled Over Access
Proposal sufficient to require an actual decision on the part of NR applying the
Decisicn Criteria in order to amend XC’'s proposal. My conclusion on that issue now, in
the light of that new evidence, is that the arrival time of 1412 for service 15355X
should be awarded to XC. In practical terms, therefore, the decision will be that the
xx12 arrival times are directed to be awarded to XC for all seven of its 15xx services.
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‘Exceptional Circumstances’

In the course of both Hearings | addressed the other question of principle raised in
XC's submissions and also considered by TTP1122 as outlined earlier, of what
constitutes “exceptional circumstances” for the purposes of Condition D6.3.1(c)
(substituting an alternative decision in place of a challenged decision ¢f NR); or (at my
suggestion) whether there is actually any need for going under Condition D5.3.1(c) at
all or for finding “exceptional circumstances” for that purpose, if the TTP’s direction can
avoid actually “substituting” its own alternative decision for that of NR and instead fall
within Condition D5.3.1(a), by simply directing NR fo grant certain specific times or
otherwise accept a specific proposal as bid fer by an operater whilst leaving (and
empowering) NR to sort out any 'knock-on’ timetabling issues or other conflict arising
by reasen of that grant. After further consideration | have concluded that a TTP does
have the power under both Condition D5.3.1(a) and ADR Rule H50 (which permits an
order that "one Dispute Party should take or not take specified action” - not discussed
in the Q&A) to make such a direction and that a finding of exceptional circumstances is
therefore not necessary as a condition of that direction. | am conscious that reaching
that conclusion does not accord with the finding of TTP1122 {(at paragraph 8.5 of the
Determination) that “In effect the Panel may reject an appeal, but cannot allow an
appeal, or substitute an alternative decision in place of that disputed, save in
exceptional circumstances”. Very many determinations of Timetabling Panels have
effectively allowed appeals without going so far as to substitute an alternative decision
in place of that disputed and thereby engage the need for “exceptional circumstances”.

At both the First and Second Hearings | confirmed that the determination nonetheless
would also express the view that the timing of a requirement for a timetabling
determination not very long, or even very shortly, before the start of the New WTT is
unlikely of itself to constitute exceptional circumstances. Having discussed this at both
Hearings, all Parties appeared to accept that the mere fact of a decision from a dispute
process butting up close to the Timetable Date does not of itself constitute exceptional
circumstances because everybody seems to accept that it happens all the time and
sometimes decisions happen in much closer proximity to the Timetable Date than

even this. Notwithstanding that, in this case, the fact of the decision getting close to
the Timetable Date is the product of an unusual set of iterations of the same problem —
the Parties coming back and having several goes at it — and that it is also unusual for
Network Rail saying, at one stage, that the situation is ‘unprecedented’, it siill seems to
be accepted that it is not exceptional for those purposes.

Accordingly, | decided that the decision will be, as | said again at the end of the
Second Hearing, to accept XC's proposal in respect of the arrival times for those
particular services — now all seven — without directing Network Ralil specifically to do it
in the way outlined in its 27 October 2017 paper or in any other way, but secure in the
knowledge that — NR having outlined it in thaf paper — there is at least one TPR-
comptiant solution {there may still be others) open to Network Rail. It will then be up to
Network Rail to deal with that as it thinks appropriate.

Practical Application of the Decision Criteria

As | said at the outset, notwithstanding the conclusion on the lack of applicability of the
Decision Criteria to Network Rail's particular actions under dispute here in compiling
the New WTT, | think it appropriate to indicate an alternative decision in the event that
[ am later found to be wrong on that first decision, as to what the position would be if
the Decision Criteria had been applicable and applied as they apparently have been
applied.

Having used its best efforts to engage in the service-by-service analysis of NR's
reconsidered and very much more elaborate Decision Criteria document produced for
TTP1174, as was recommended by TTP1122, but having been drawn into the
document's approach of analysing each Consideration across all the services rather
than the other way round, the Panel concluded that Network Rail's case for not
accommodating XC's Rolled Over Access Proposal for the seven 1Sxx services, by
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reference to the Decision Criteria in the light of the new information provided, was not
coherent. It did not follow a clear, consistent or logical path either in principle or
practically in relation to the specific evidence produced by the Operators and cited in
NR’s second Decision Criteria document.

XC's arguments for rejecting NR's analysis of the Decision Criteria included NR taking
into account inaccurate data, making assumptions without evidence regarding
aspirations and making inaccurate comparisons made between different issues. These
arguments were sustained. XC also maintained cogently that some of the weightings
applied to individual Considerations were incorrect, and that the reasoning
underpinning these weightings was unclear. NR had clearly both weighted and applied
the Considerations incorrectly in evaluating both the Proposals under examination and
any potential alternative solutions. XC's arguments were relevant and persuasive.
This is a situation where the onus was on NR to make its case for altering or otherwise
not accommodating some element of 2 Rolled Qver Access Proposal, and it failed to
do so.

In respect of that 1412SX service the reordering of which was previously thought to be
non-TPR-compliant, but which turned out to have a compliant solution, there was also
the additional issue of ASR's broken driver diagram. The Panel concluded that even
taking that into account in comparing the costs and factoring it into the Decision
Criteria process, the case had not been made out on application of the Decision
Criteria. A further reason for that conclusion in respect of the effect of the broken
driver diagram, was the fact that consideration of it arose only after the decision had
been made by Network Rail to reorder the services concerned. The Decision Criteria,
if applicable, should have been applied by reference to the circumstances at the time
when the original decision was made. And if they had been applied then, as we
understand it, the broken driver diagram woutd not have been an issue, because if
XC's proposal had been accepted originally then ASR would have kept the same times
that it had previcusly and would have done its diagramming and rostering accordingly.

Accordingly, that particular problem, which was factored into Network Rail's later
construction of the application of the Decision Criteria, was actually just another
example of what came to be acknowledged by ASR as a 'timing problem’ — namely, as
[ understand it, something that arises just because that is the nature of the process
and ASR like other Timetable Patticipants has to do certain things in advance of
knowing what the outcome wouid be; as a result of which, it has to incur some costs in
undoing them when it knows how it all pans out. And, as the Panel understands
ASR’s view on that, it is accepted as being all part of the circumstances of participating
in the process. ASR does not apparently think it necessary o claim any compensation
in respect of that ‘timing problem’. There are apparently other such probiems but they
will be dealt with, if at all, by bringing another dispute.

Costs

The Dispute Parties did not wish to pursue an application for Costs, so | will not make
an award of costs or consider it in respect of them. But| do think it appropriate to
make an award of the costs of the ADC — in respect of the Second Hearing only —
under the conduct limb () of Rule H40. | note again that this is not a question of
improper or blameworthy conduct, it is just that — as was very fairly accepted by
Network Rail — the holding of the Second Hearing, considering the matter afresh, and
to some extent revisiting work that had already been done, arose from NR's original 20
October 2017 statement that there was a preblem over compliance with the previously
indicated decision, which was later countermanded, and then turned out not io be an
issue.

Guidance and observations
Rule H51(j)(iii} contemplates a dispute determinaticn including guidance to the Dispute

Parties or other cbservations not forming part of a decision upon either legal
entiflement or upon remedy. | offer some such observations here,
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The generality and obviously beneficial intention of the wording of the Objective of the
Decision Criteria in Condition D4.6, taken by itself, could give the impression that it is
somehow generally applicable to the conduct of business by Network Rail. There
seems to have been a number of instances where NR has construed the Objeclive
and the Considerations as introducing the possivility of regarding a decision to do
something generally for the good of the rail industry in its opinion — such as to tidy up
the Timetable and make rail more competitive with other modes of transport — as being
its prerogative. However laudable an objective that might be, in my understanding that
is not the kind of decision that the contract {in the form of the Track Access Agreement
and Network Code) actually ‘requires’ NR to make, and we have to go by the contract,
f have to emphasise therefore that Conditicn D4.6 does not provide, either expressiy
or by implication, any basis on which NR might actually be entitled to use The
Decision Criteria’ - achieving the Objective by applying the Considerations - in the
abstract for general objectives arising in the discharge of its role as infrastructure
manager. If NR wants to exercise such an entitlement, then the contract — the Network
Code - needs to be changed to provide it,

| have had occasion in previous timetabling disputes to make and/or cite observations
in the same vein as that above concerning Network Rail's apparent inclination, albeit
for perfectly proper motives, to extend the ambit of its use and application of the
Decision Criteria beyond what the contract permits. | would refer to extracts from
precedent determinations of previous Timetabling Panels that | believe support my
conclusions on this issue:

7.3.1 TTP834 (heard on 6 October 2015), which [ chaired, concerned the authority
and ambit of Network Rail's internal ‘Sale of Access Rights’ Panel (‘SCAR’) in relation
to NR's confractual timetabling obligations under Part D of the Network Code. The
importance then attached by NR's train planners to the deliberations of the SOAR
Panel were cemparable to NR's internal management emphasis here on non-
contractual timetabling goals such as a standard patterned timetable.

7.3.2 Paragraph 6.4.4 of the TTP834 determination states:

" With regard to NR's published processes and criteria for “selling” Rights,
inctuding its SOAR Panel, | drew to NR’s attention that the Network Code in Condition
D4.2.2 specifically implied an overriding principle that it did not have the right to refuse
an otherwise compliant Access Proposal; this said "Network Rail shali endeavour
wherever possible to comply with all Access Proposals submitted fo it” etc. In the
absence of any suggestion otherwise from NR | concluded that there is nowhere
whence it can derive any contractual entitlement not to sell an access right in cases
where there is specific technical capacity (in the sense of TPR compliance) and no
operational conflict. NR's vague references to the need for an overview of its business
and consequent involvement of its SOAR Panel using the Decision Criteria in
considering individual requests across the network bore no relationship to the
contractual provisions of the Network Code and operators’ track access contracts.”

7.3.3 Paragraphs 7.2 and 7.3 of the TTP834 determination state;

“If NR is to continue to exercise the residual discretion over granting access
rights to train operators (in NR's own expression, the “sale” of rights) that it assumes fo
itself through the processes of the SOAR Panel and otherwise, and even if as
suggested it is supported hy ORR in this exercise, then it seems imperative that the
contractual processes developed in Part D of the Network Code to govern the
timetabling process be operated distinctly and without influence from NR's internal
governance structures. There is opportunity at all times for NR {or others) to propose
and consult the industry on future change to Part D if it believes there is benefit, and
such change may prove necessary in order to align the contract with prevailing
circumstances.”

“In their present form, the Part D processes do not confer a discretion on NR to
determine whether it wishes to “sell” Rights at all, whether on general grounds of
caution as to potentiat network congestion, service recovery or industry reputation, or
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in any way otherwise than on the basis of compliance with the TPR. It is the function of
the TPR to denominate the configuration and technical characteristics of services, and
of their relationship with each other, that can safely and productively be
accommodated within the known existing capacity and other parameters of the
Netwaorl.”

7.3.3 Finally, in TTP324 (heard on 29 March 2010), Paragraph 36.1 {which | cited in
TTP834), nates as follows:

“The Decision Criteria only come into any force in those circumstances
explicitly contemplated by the Network Code, where there is the potential need for
Network Rail to exercise its discretion in relation to possible conflicts of priorities, for
example:

1 As between the Firm Rights of two or more Train Operators...; or

2 As between the Firm Rights of any Train Operator and those of Network Rail....
In either case, recourse is to be had to the Decision Criteria as providing the
benchmark for deciding which of several permissible courses of action is the better
justified. The Decision Criteria cannot be prayed in aid as a reason for initiating a
new policy, or for circumventing provisions within the Track Access Contract.”
{My emphasis}.

7.4 The cencept of "exceptional circumstances” under Condition D5.3.1(c), as a condition
to the exercise of the power of a Timetabling Pane! fo "substitute an alternative
decision in place of a challenged decision of Network Rait", has quite often been the
subject of scrutiny in Panels’ decisions without, as far as | am aware, any conclusive
definition or general interpretation of the term being achieved. 1 doubt whether it is
actually capable of satisfactory definition. In TTP1122 the provision was interpreted as
possibly having the effect even of precluding a Pane! from allowing any appeal against
a decision of Network Rail save in “exceptional circumstances”. This Determination
finds that such an extreme result, and any doubtful use of the power itself, can
reasonably be circumvented by making a positive or negative specific direction without
expressly substituting a Network Rail decision. However, with any doubf remaining, it
must be time for a rethink of Condition D5.3.1(c) and consideration of whether that or
the “exceptional circumstances” limitation serve any useful purpose.

8 Determination

8.1 Having considered carefully the submissions and evidence, and based on my analysis
of the legal and contractual issues, | determine as follows:

8.1.1 As amatter of legal entilement: the meaning of the relevant provisions of Part
D of the Network Code {12 July 2017 Edition), particularly Condition D4 ‘Decisions by
Network Rail', is that Network Rail does not have the power or the right to apply the
Decision Criteria in the abstract, generally on its own initiative or for whatever motive,
to any part of the process of compiling a New Working Timetable; nor, in the context of
compiling a New Working Timetable, to exercise its Flexing Right — or apply the
Decision Criteria to the exercise of a Flexing Right ~ unless it is required to make a
decision regarding acceptance of an Access Proposal or Rolled Over Access Proposal
because it conflicts with another Access Propesal or Rolled Over Access Proposal or
gives rise to an irresolvable conflict with the Timetable Planning Rules for the {ime
heing in force.

8.1.2 As a matter of legal entittement; Nefwork Rail's application of the Decision
Criteria in Condition D4 6, if the same were applicable, as recorded in i{s document
(undafted) produced fo XC on 15 September 2017 entifled 'Network Rail's application
of Network Code Part D, 4.6 — TTP1122 Decision Criteria’, was not valid or sufficient
to justify a rejection of the xx12 arrival times into Glasgow Central station for XC's
seven 15xx sevices requested in XC's Rolled Over Access Propeosal for the December
2017 Timetable,

8.1.3 As a matter of legal entitlement; XC is entitled to have its Rolled Over Access
Proposal accepted by Network Rall for, and therefore to be granted, the inclusion of
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xx12 arrival times into Glasgow Central station for XC's seven 15xx sevices in the
December 2017 Timetable, subject to continued due compliance with the normal
exigencies and processes of the Network Code governing the compilation of the New
Working Timetable,

8.1.4 As a matter of remedy: | direct Network Rail to accept XC’'s Rolled Over Access
Proposal for the December 2017 Timetable insofar as that proposal requires xx12
arrival times into Glasgow Central station for all seven of XC’s 1Sxx services, subject
o the same matters as are set out in paragraph 8.1.2 above. 1 make no direction as to
how Network Rail is to achieve that result and this direction in and of itself does not
subsiitute an alternative decision in place of a challenged decision of Network Rail, |
confirm and direct that Network Rail under Condition D5.6.1 shalt be bound and
empowered to take such steps as may he necessary to implement this ruling made by
a Timetabling Panel, including but not limited fo retiming or other adjustment of the
services of any other Timetable Participant for the purpose of securing compliance of
any service with the Timetable Pianning Rules for the time being in force and
notwithstanding that offers for the inciusion of such services andfor particular
characteristics of such services in the New Working Timetable may already have been
made by Network Rail to such Timetable Patticipant.

8.1.5 As a matter of legal entitlement: under the Network Code as presently
constituted and incorporated in Timetable Participanis’ Track Access Confracts, NR is
not entitled to reject an otherwise contractually valid and compliant Access Proposal or
Rolled Over Access Proposal otherwise than in accordance with the relevant
provisions of the Network Code for the time being in force.

8.1.6 As a matler of legal entittement: the meaning of Condition D5.3.1 is that the
timing of a requirement for a Timetabling Panel determination of a dispute under
Chapter H of the ADRR within a relatively short time before the start of the New
Working Timetable is unlikely of itself to constitute “exceptional circumstances”
entitling the exercise of the power described in Condition 5.3.1(c), to substitute an
alternative decision in piace of a challenged decision of Network Raii.

8.1.7 | award the ADC's costs incurred in connection with the Second Hearing of this
TTP against Network Rail, in amounts to be assessed summarily if not agreed
hetween Network Rail and the ADC. This award is made on the basis described in
paragraphs 5.32 and 6.11 above. Network Rail shall pay to the ADC its Caosts and
expenses incurred in constituting the Second Hearing of this TTP and arranging for it
to be duly heard and determined. Network Rail shall pay the full amount of the ADC’s
such Costs and exXpenses within 30 days of receiving the Secretary's certification of
and claim for the same following my assessment.

I confirm that, so far as 1 am aware, this determination and the process by which it has
been reached are compliant in form and content with the requirements of the Access
Dispute Resolution Rules.

Hearing Chair

14 November 2017
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