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Company Secretary 
Network Rail Infrastructure Limited 
Kings Place 
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N1 9AG 

 

ORR consent under network licence condition 5 

Background  

1. On 30 November 2012 Network Rail Infrastructure Limited (Network Rail) wrote to 
us, identifying three services for which it could not trace a record of consent under the 
network licence. It described longstanding arrangements in which Network Rail had an 
interest in the operation of railway vehicles that were not used exclusively in the 
operation of its network. Network Rail had provided railway vehicles and services for:  

(a) the recording of track geometry, ultrasonic and overhead line data on the British 
Airports Authority (BAA)-owned branch line to Heathrow Airport, plus rail grinding 
services to Heathrow Express (HEX) through the Heathrow tunnels; 

(b) winter treatment and infrastructure monitoring on two sections of London 
Underground Limited (LUL) infrastructure: Amersham to Harrow-on-the-Hill and 
Wimbledon to East Putney; and 

(c) infrastructure monitoring to the Tyne and Wear Passenger Transport Executive 
(Nexus) Metro network. 

2. A copy of the letter is attached at Annex A. 

3. In its subsequent letter of 11 December 2012, Network Rail provided additional and 
clarifying information in relation to the activities above and requested our consent under 
condition 5.1 of its network licence so that the arrangements gain regulatory recognition. 
In that letter Network Rail also requested consent for (d) the planned provision of 
various railway vehicles in 2013 to assist with the improvement of rail freight capacity on 
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the existing Thameshaven branch line, in connection with the DP World-owned London 
Gateway Port Railway (LGPR).  

4. The first date for the expected provision of vehicles was given as 29 January 2013. 
Provision was expected to cease by April 2013, although some extension was possible 
if the project were not to complete on time. A copy of this letter is at Annex B. 

Reasons for our consent 

5. The key purpose of condition 5 is to prohibit the network licence holder from 
entering into arrangements that would constitute vertical integration with passenger train 
operators.1 It is clear from Network Rail’s correspondence and our discussions with its 
representatives that there are no vertical integration issues for us to consider from a 
purposive perspective.  

6. All the arrangements are longstanding and in the case of HEX are contractual, 
pre-date Network Rail taking over the network and may pre-date privatisation. Network 
Rail cannot be certain as to when the arrangements for LUL and Nexus were put in 
place but they are at least several years old. However, we note that Network Rail has 
scheduled the services so that they are not detrimental to core network operations. The 
company expects to continue providing such railway vehicles and services on an 
ongoing basis and to put in place charging arrangements based on standard 
commercial rates where appropriate.  

7. We also note that, in respect of the supply of railway vehicles and services to the 
London Gateway Port project, Network Rail will use spare resource capacity so that 
there is no detrimental effect on its core business and that charging will be at standard 
commercial rates. We consider that these arrangements overall are consistent with 
Network Rail’s general duty under condition 1 of its network licence. 

8. None of these activities are included in the definition of Permitted Business in part 2 
of the network licence but we note that it will conduct each of them as de minimis 
business in accordance with condition 4 (Financial ring-fence) of its network licence. 

9. On the basis of Network Rail’s letters dated 30 November 2012 and 11 December 
2012 and supplementary information also provided, and having had regard to our duties 
under section 4 of the Railways Act 1993, in particular our duty to protect the interests 
of users of railway services, we consent for the purposes of condition 5.1 of the network 
licence to the arrangement (a) to (d) as described in the letters and supplementary 
information. 

                                            

1
  This separation and our regulation of Network Rail is noted in the European Commission decision of 17 July 

2002, which considered that the proposed restructuring of Railtrack plc to the ownership of Network Rail (a 
company limited by guarantee) would not constitute ‘state aid’. 
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10. We may at any time modify or revoke this consent after consulting you if it appears 
to us to be requisite or expedient to do so, having regard to the duties imposed on us by 
section 4 of the Railways Act. 

 

 

 

Rob Plaskitt 
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Annex A 
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Annex B 
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